United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,208 


CLARENCE R. DAY, 
Appellant, 


UNITED STATES OF AMERICA, 


823 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Appellee. 


United States Court of Anger 
For the 


District of Columbia Circyjit 


AED ay 2 1960 


CLERK 


Relevant Docket Entries 


Indictment , 
Plea of Defendant 5 5 3s 
Motion for Suppression of Evidence . . . . . 


Motion for Leave to Subpoena Witmesses at the Cost of the 
United States aR 5S SSS 


Affidavit of ClarenceR, Day . 2. 2. «© «© 
Excerpts from Transcript of Proceedings (Jan. 3, 1958) . 
Witnesses: 


Clark William Hamm 
Direct . . 
Cross . ° 


Clarence R. Day 
Direct 
Cross . 
Redirect 


Inez Mahls Day 
Direct , . 
Cross ms 


Clark William Hamm 
Direct , ° 
Cross . e 


Memorandum Opinion 5 a fe AO 
Excerpts from Transcript of Proceedings (Jan. 21, 1958) 
Opening Statement on Behalf of the Government 


George Nicholas Michas 
Direct . . 
Cross a 
Redirect ad 


Samuel S, Shepherd 
Direct . . 
Cross . . 


Joseph Horowitz 
Direct . . 
Cross . x 
Redirect . 


Lennie M, Daniels 
Direct . 
Cross + 4 
Redirect 


(it) 


INDEX 


Excerpts from Transcript of Proceedings (Cont'd. ) 


Marvin J. Sears 
Direct . 
Cross A 


Thomas Colby 
Direct . 
Cross . “ 


Alpheous B. Masters 
Direct , ~ 
Cross we - 
Redirect 
Recross a 


Clark William Hamm 
Direct . “ 


Inez Mills Day 
Direct . 
Cross - 
Recross 


Clarence Robert Day 
Direct . n 
Cross “ - 
Redirect . 


Clark William Hamm 
NCCE gy ero = 


Opening Argument on Behalf of United States 


Argument on Behalf of Defendant 
Judgment and Commitment ote of iene ere 
Motion for Vacating Sentence and Grant New Trial 


Order Denying Motion, Filed April 15, 1958 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA 
v. * Criminal Action No. 1090-57 
CLARENCE R. DAY, ; 
Defendant 


CRIMINAL DOCKET 
* 


Proceedings 


ARRAIGNED, Plea NOT GUILTY entered; 

Deft. REMANDED to the District of Columbia Jail; 
Attorney not present. 

KIRKLAND, J. (Reporter-Markwalter) Cert. filed. 


MOTION of DEFENDANT for leave to subpoena witnesses 


at the cost of the U.S. and motion to suppress evidence, 
filed. Cert. of Serv. 


MOTION of DEFENDANT for leave to subpoena witnesses 
at the cost of the U.S. heard, argued and TAKEN UNDER 
ADVISEMENT; 

MOTION of DEFENDANT to suppress evidence heard, 
argued and TAKEN UNDER ADVISEMENT; 

Attorney John J. Dwyer present. 

TAMM, J. (Reporter-Hoffmann) Cert. filed. 


MEMORANDUM OFINION DENYING motion of Defendant 
for suppression of evidence, GRANTING motion of defend- 
ant for leave to subpoena witnesses at the cost of the 
United States, filed. TAMM, J. (N) 


* * * 


TRIAL BY COURT RESUMED; 

FINDING: Guilty as indicted on Counts 1 and 2; 

Not Guilty on Counts 3 & 4; 

Case is REFERRED to the Probation Officer of the Court; 
Deft. REMANDED to the District of Columbia Jail; 
Attorney John J. Dwyer present. 

LAWS, C. J. (Reporter-Harrison) Cert. filed. 


TRANSCRIPT OF PROCEEDINGS, Arraignment, Nov 22, 
1957, Page 1, filed. Clerk's Copy (Reporter-Markwalter) 


Proceedings 
1958 
SENTENCED TO imprisonment for a period of TWO (2) 
YEARS to EIGHT (8) YEARS; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney John J. Dwyer present. 
LAWS, C.J. (Reporter-Kaitz) 


Judgment & Commitment of 3-7-58, filed. LAWS, C.J. 


TRANSCRIPT OF PROCEEDINGS, 3-7-58, filed. (Repor- 
ter-Kaitz) 


MOTION of DEFENDANT for vacating sentence and grant 
New Trial, filed. (Prepared by Deft.) 


DENIAL of Deft's. motion to vacate sentence filed - 

Testimony at trial was defendant confirmed guilt after 

arrest while on way to Police Station. LAWS, C.J. (N) 
* * * 


—_—_———. 


| Filed in Open Court November 18, 1957] 
INDICTMENT 

The Grand Jury charges: 

On or about August 16, 1957, within the District of Columbia, 
Clarence R. Day entered the apartment of George N. Michas with in- 
tent to steal property of another. 

SECOND COUNT: 

On or about August 16, 1957, within the District of Columbia, 
Clarence R. Day stole the property of George N. Michas, of the value 
of about $227.00, consisting of the following: one suitcase, of the 
value of $25.00, one radio, of the value of $20.00, one record player, 
of the value of $15.00, one radio, of the value of $25.00, one radio, 
of the value of $75.00, one wristwatch, of the value of $10.00, one 
camera, of the value of $50.00, one pair of trousers, of the value of 
$2.00, two bottles of whiskey, each of the value of $5.00. 

THIRD COUNT: 

On or about September 4, 1957, within the District of Columbia, 

Clarence R. Day entered the apartment of Sam S. Shepherd with intent 


to steal property of another. 
FOURTH COUNT: 

On or about September 4, 1957, within the District of Columbia, 
Clarence R. Day stole the property of Sam S. Shepherd and Lulu R. 
Shepherd, of the value of about $230.00, consisting of the following: 
$20.00 in money, one pair of shoes, of the value of $10.00, property 
of Sam S. Shepherd; one fingerring, of the value of $100.00, one 
wristwatch, of the value of $100.00, property of Lulu R. Shepherd. 
FIFTH COUNT: 

On or about September 11, 1957, within the District of Colum- 
bia, Clarence R. Day entered the apartment of Julia A. Roberts with 
intent to steal property of another. 

SIXTH COUNT: 

On or about September 11, 1957, within the District of Colum- 
bia, Clarence R. Day stole the property of Julia A. Roberts, of the 
value of about $45.00, consisting of $45.00 in money. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ William E. Mattingly 
Foreman. 


[ Filed November 22, 1957] 
PLEA OF DEFENDANT 
On this 22nd day of Nov. , 1957, the defendant Clarence R. Day, 
appearing in proper person and by his attorney John Dwyer (not pres- 


ent), being arraigned in open Court upon the indictment, the substance 
of the charge being stated to him, pleads not guilty thereto. 
Deft. remanded to D.C. JAIL. 


By direction of 
Present: United States Attorney JAMES R. KIRKLAND, Presiding 


By A. Stevas, Asst. U.S. Atty Judge, Criminal Court #4 


Se aaa HARRY M. HULL, Clerk 
By , Deputy Clerk 


| Filed December 24, 1957] 
MOTION FOR SUFPRESSION OF EVIDENCE 

Comes now the defendant herein by counsel and moves the 
Court for an order suppressing certain evidence, more particularly 
described below, seized by officers of the Metropolitan Police Depart- 
ment, not acting pursuant to a valid warrant of arrest or search and 
without the consent of the defendant: 

1 Suitcase, one radio, one record player, one wristwatch 

two radios, one camera, one pair of trousers, two bottles 

of whiskey, one pair of shoes, one finger ring, one wristwatch, 

all named in the indictment and any other property unknown to 

the defendant seized at the time of the above. 

Said property was taken from the defendant's home and or after 
his arrest before prompt arraignment before a committing magistrate 
and also a statemeut taken from him in violation of law. 

/s/ JOHN J. DWYER 


OK 
Attorney for defendant 


| Certificate of Service] 


[ Filed December 24, 1957] 


MOTION FOR LEAVE TO SUBPOENA WITNESSES 
AT THE COST OF THE UNITED STATES 


Comes now the defendant herein by counsel and moves the Court 
for an order directing that subpoenas issue at the Cost of the United 
States directing the witnesses for the defendant to appear and to be 
paid in the same manner as witnesses subpoened at the request of the 
United States. 

From the affidavit attached herewith, counsel believes that said 
witnesses are material and that he cannot safely go to trial without 
them. 


/s/ JOHN J. DWYER *** 
Attorney for defendant 


[ Certificate of Service] 


5 
I solemly swear that these people will come to court and tell the truth 
that I was at my place of employment. 4400 through 4412 Texas Ave. 
S.E. Also at 445 through 447-449 and 451 Burbank St. S.E., All during 
the month of September. 


Witnesses 


Mrs. Allison: 4400 Texas Ave. S.E., apt. 303 
will testify that defendant working on day of crime. 
Mr. Anderson: Wisconsin Ave. N.W. 3210 Wisconsin See Res. Mgr. 
will testify that defendant working on day of crime. 
Mr. Menke: Humphries Real Estate, 2 - Mass. Ave. N.W. 
will testify that defendant was working on day of crime, 
/s/ Clarence R. Day 
[Jurat dated December 23, 1957] 


[ Filed August 6, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., 
January 3, 1958 

The above-entitled action came on for hearing on a motion for 
leave to subpoena witnesses at the cost of the United States, and motion 
to suppress evidence, before Honorable EDWARD A. TAMM. 

APPEARANCES: 

On behalf of the government: 
ARTHUR J. McLAUGHLIN, Esq. 
On behalf of the defendant: 

JOHN J. DWYER, Esq. 

* * * * 

MR. DWYER: If Your Honor please, this is a motion to suppress 
evidence mentioned in the indictment as having been the fruits of a house- 
breaking perpetrated by the defendant. 

Briefly, it is our contention that the defendant was arrested on 
his job on a Saturday without a warrant of any type, without probable 


6 
cause that we know of, was taken around to various homes and various 
people calied upon to identify him. 

Officers went'to his home, still without a warrant, took prop- 
erty from his home, obtained information from him during this period 
of incarceration, during none of which was he charged, and then they 
perfected a case and eventually they had perfected this case and 
charged him with the crimes for which he is indicted and brought him 
before the U.S. Commissioner on Monday morning. 


We say these actions were completely illegal, without justifica- 


tion and within the purview of the Supreme Court and Appellate deci- 
sions indicating that a man should not be compelled to testify against 
himself, and holding a man for the express purpose of getting evidence 
with which to convict him. 

Now, I think, Your Honor, the cases require that once we make 
this allegation, the government should go forward to show that the 

search and seizure were pursuant to law and were legal. 

MR. McLAUGHLIN: It is not my understanding, Your Honor. 
My understanding is in order for this defendant to have any standard 
in this motion, that he must allege from the stand as to either owner- 
ship of the property or some proprietary interest in the premises. 

Of course, I have no objection in going ahead, if Your Honor 
says so. 

THE COURT: I would go ahead. I would dispose of the matter 
on its subsequent merit. 

MR. McLAUGHLIN: Listening to the summation of my friend, 
as I understand, this motion is only for the purpose of suppressing 
evidence taken from this defendant's house. 

THE COURT: That is the way the Court reads the motion to 
suppress the evidence. 

MR. DWYER: Might I be heard with respect to that, Your 
Honor? 

It is a motion to suppress the evidence. But I think that we 
should go a littie further than just evidence taken from the defendant's 


/ 
house. I think your appellate decisions all go to the point that a man 
should not be required to testify against himself. 

We say that during the period of time during which he was il- 
legally held information was obtained from him by which other items 

mentioned in the indictment were obtained or information about 
them found out. 

Now, my theory for that is those things which cannot be done 
directly certainly cannot be done indirectly. 

If they couldn't be directly taken from his person certainly you 
can't do it by subterfuge by obtaining information from him during 
illegal incarceration. 

For that reason my motion goes not only to evidence taken 
from his house, but those things that were obtained pursuant to infor- 
mation received from him during his illegal incarceration. 

* ae * * 

CLARK WILLIAM HAMM 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

a * ak * 

Q. And you are a member of the Metropolitan Police Depart- 

ment? A. Yes, sir. 

Q. Assigned to any particular detail? A. General assignment 
squad, detective bureau. 

Q. Asa member of the Metropolitan Police Department did 


there come a time when you saw this defendant here? A. I did. 

Q. When did you first see him, can you recall? A. About 
9:30 a.m., on October 6, 1957. 

Q. And where was the defendant at the time that you saw him? 
A. Inthe office of the general assignment squad, Metropolitan Police 


Department. 

Q. And did you talk to him at that time? A. I did, sir. 

Q. Now, after talking to the defendant, did there come a time 
when you went to the defendant's house? A. I did, sir. 
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Q. And when, and what time did you go to the defendant's 
house? A. It was about 10:30 the same morning I went to the defend- 
ant's house. 
Q. All right.’ You arrived there about 10:30? A. Yes. 
'Q. After arriving at the defendant's home, who did you see? 
A. His wife came to the door. She identified herself as his 


wife. 

Q. You say she came to the door. How did she come to the 
door? By what reason? A. We knocked on the door and she answered 
and identified herself as Mrs. Day. 

Q. Now, did you have any conversation with her at that time ? 
A. I did. 

Q. What conversation did you have with her? What did you say 
to her and what did she say to you as near as you can recall? A. We 
mentioned to Mrs. Day-- 

Q. Just what did you say to her? A. Itold Mrs. Day that her 
husband was in trouble again. He was being held on a housebreaking 
charge. And she said that she was afraid of that when the police came 
around earlier that morning looking for him, that she had told them he 
was on the job. She was afraid he was in trouble again because he just 
got out of jail not too long ago. 

And I asked Mrs. Day if she would mind if we looked around the 
the house to seeifthere was any stolen property around the house. . 

She said she wouldn't mind. She said, "In fact, I would like to 
get any stolen property out of here." She said, "I have tried to make 
a nice home here for my boy. I never told him about my husband's 
past. I have tried to make a nice home for my boy," and she said, "I 
have tried to do right by my husband. I have waited for him," and she 
said, "You are welcome to look around and if there is anything here I 
certainly don't want it in the house." 

She said, "His room is on the second floor. Do you want to come 
up here and look in his room?" 

So she led us to the second floor in the front bedroom and she 
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said, "Anything that he has in the house that is stolen, it would be in 
this room." 

And Detective Sears and I glanced down and there was a pair of 
brown shoes. They were Hanover shoes, size 11, and they were per- 
forated and answered the description of shoes stolen at a housebreaking 
on 41st Street, Northwest. 

Q. Can you describe those shoes? A. Perforations, two-tone 
brown shoes. Kind of unusual looking shoes. 

Q@. Had you had previous information that shoes of that type 
had been stolen? A. Yes, ina similar housebreaking, a jimmy job 
on 41st Street, Northwest. 

So I looked at the shoes and asked Mrs. Day about these shoes. 

I said, "Where did your husband get these shoes?" 

She said, "I don't know. I know he came home with them one 
day. I asked him and he gave me some kind of a story."" She said, "I 
don't remember just what story he told about the shoes." 

So we said, "Would you mind if we took these shoes along with 
us 2?" 

She said, "Certainly."' She said, "I don't want those shoes 
around here if there is any question at all." She said, "I try to do 
right. I have a good job at St. Elizabeth's." 

Q. Does she work at St. Elizabeth's? A. She said she did. 
She seemed like a very nice person, a very wonderful person. 

Q. What property was taken by you and Officer Sears? 

A. Pair of Hanover shoes. And she said, "Now here's some costume 
jewelry." She said, "This here, I don't know where he got this." 

She said, ''Take this along with you too." She said, "I don't want this 
around my house. I don't want anything around my house that there 

is any possibility of being stolen." 

So we took the pair of shoes and the little costume jewelry. 

. Q. And as far as the shoes, were you later able to have those 


identified as coming from a particular housebreaking? A. Yes, sir. 


They were positively identified as the shoes taken. 


10 

Q. How about the costume jewelry? A. We weren't able to 
have that identified. 

MR. McLAUGHLIN: That is all. 

CROSS EXAMINATION 

BY MR. DWYER: 

Q. You did not arrest the defendant, did you? A. No, sir. 

Q. The first time that you saw him was October 6 in the gene- 
ral assignment squad? A. Yes, sir. 

Q. What time, sir? A. About 9:30 in the morning. 

Q. Do you know what he was charged with at that time? 
A. Housebreaking. 

Q. Do you know if he had been before the Commissioner or 
any committing magistrate? A. I don't know. 

Q. Did you take him to be identified by anybody else during that 
day? A. When we came back with the shoes we showed him the shoes 

10 and he said, "I may as well tell you about the shoes. I got 


those in a housebreaking. I can show you where it is. If you go with 


me in the car, I can show you exactly where I got them out of the 
apartment." 

So we went and he directed us along the bus route. 

He said, "If you follow the bus route I can show you." He said, 
"Stop right here,” and he said, It's the apartment house right over 
across the street." 

And we said, "You show us exactly what apartment house." 

He led us across the street and went to the second floor and he 
said, ''That's the apartment right there where I got those shoes." 

Q. Did you ask any persons during the course of that day, in 
the company with the defendant, to identify the defendant? A. In the 
presence of the defendant, he admitted that he had broken into people's 
apartment. 

In fact, one apartment on 40th Street, he said, "Here's a place 
that you couldn’t know about because I broke in that apartment house 
right there." 
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He said, "I got some stuff out of there." 

He said, "Stop the car. You go in andsee. Those people will 
tell you." 

We went in to this apartment, and we knocked at the door and 

a lady answered and he said, “I broke into your apartment." 

They said, "Yes, our apartment was broken in." 

And we said, "What did you get ?" 

And he said, "Three or four watches and some money." 

And the people confirmed that he had gone inthere. They said, 
"Yes, that is the truth." 

We didn't have the report with us at the time, but he pointed out 
the apartment himself. 

Q. My original question was, did you take him around to any 
places in the District of Columbia Saturday, during which time he was 
identified or did you ask anybody to identify him? A. This was ona 
Sunday when he was arrested and this was Sunday when we were going 
around with him. 

Q. Ona Sunday, then. Did you take him to any persons to ask 
them to identify him? A. No, sir, we didn't take him any place to 
have him identified. 

Q. How many places did you take him on Sunday, approximately? 
A. Three places. 

Q. Three different ones? A. That is right. 

12 Q. Your partner was Sergeant Farrell, was he not? A. No, 
Sears. 

Q. Was Sears your partner? A. Yes. 

Q. Now, during that day,--what time did you come on duty that 
Sunday morning? A. 9:00 o'clock. 

Q. What time did you go off? A. I think it was about 5:30. 

I remember we worked overtime because he was showing us these 
places that he had been into, about 5:30 in the evening. 

Q. Then it is your testimony it took you the whole day from the 


time you saw him in the morning until the afternoon to check these 
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three places? A. One time during the morning after we came back with 
the shoes he said, "I would like to get a tie and clothing from my house 
so I will be dressed up for court." He said, Would you mind going 
around to the house where my wife is and getting some clothing so I 
will have something nice to wear to court ?" 

So we made another trip back to his house and got him some 
clothing to wear to court. So we talked to him through the day. 

Q. In other words, then, is it your testimony that during the 
course of that day of duty of yours, you took the defendant to three 
places where alleged crimes happened, to his home, and the rest of the 

13 time you spent talking to him, is that correct? A. We made 


two trips to his home. 
Q. You made two trips tohishome. And three visits to loca- 


tions of possible crimes, is that correct? A. Yes, sir. 

Q. Now, at the time that you started to interrogate--you said 
he was charged with housebreaking? A. That is right. 

Q. And were any of these housebreakings that you investigated 
later in the day? A. No, another housebreaking. 

Q. A different housebreaking? A. Yes, sir. 

Q. Did he tell you to go to his home to pick the material up or 
did you just go? A. What material? 

Q. Well, you say you picked up some shoes at his home and 
jewelry, and looking for other items that might have been stolen. 
A. That is right. 

Q. Did he tell you to go to his home to pick those things up? 
A. No, he didn't. 

Q. When you knocked on Mrs. Day's door, did you identify 

14 yourself as police officers? A. We did. 

Q. In fact, you told her you were goingto come in and search 
the place? A. No. 

Q. You deny that? A. I deny that. 

Q. Who was with you? A. Detective Sears. 

Q. And when you went off from duty at 5:30, that was the last 


16 


13 
you saw the defendant, is that correct? A. Yes, sir. 
Q. You didn't see him again until he was in jail? A. That is 
right. 


Q. Now, during that period of time did you ask him to make a 
statement about these various robberies? A. He made an oral state- 
ment admitting, in fact he showed us the places he broke in and led us 


to them. He didn't make a written statement. 
Q. Did you ask him to give you a written statement? A. No. 
* * * 2 
CLARENCE R. DAY 
DIRECT EXAMINATION 

BY MR. DWYER: 

* bd * * 

Q. You are the defendant inthis case? A. Yes, sir. 

Q. Directing your attention to Sunday, October 6, 1957, were 
you arrested? A. Beg pardon? 

Q. Directing your attention to Sunday, October 6, 1957, were 
you arrested? A. Yes, sir. 

Q. Where and when and what time? A. Actual time I don't 
know. I was busy early in themorning. I know it had to be between 
7:00 and 8:00, somewhere in that neighborhood at forty-four hundred 
Texas, Southeast, I'm manager, and also Burbank Street. 

THE COURT: Where were you arrested? 

THE WITNESS: On my job at 4400 Texas Avenue, Southeast, 
and Iam resident manager and janitor, and for the project over on 

Burbank Street. 

I went to work early that morning for the purposes of collecting 
trash and burning it in the incinerator. 

BY MR. DWYER: 

Q. Who arrested you, sir? A. Officer Colby and Officer 
Samuels of the Ninth Detail. 

Q. Now, would you describe to the Court your troubles during 
the rest of that day. A. Well, I was arrested that morning by these 


14 
two officers. I was busy getting the boilers, two automatic boilers in 
operation. And they arrested meand they were left half in operation, 
which was very dangerous, and they remained that way until Monday, 
which they could have blown up and killed everybody in the building. 
Q. Speak louder and slower. A. These two officers arrested 
me that morning and they taken me to headquarters building on the 


charge of suspicion of housebreaking. And they booked me on an open 


charge. 

Q. Did they show you any warrant? A. No, sir, they did not. 

Q@. Go ahead. A. And they booked me on an open charge. 
And set me over in the room in which I sat until the time of these two 

17 officers going off duty which I was still under open charge. 
And at that time they booked me for housebreaking. And they took me 
over then to this officer here. 

Q. And then you heard the officer testify that he took you to 
these various places during the day? A. He did take me to several 
places. 

Q. Did you request to be taken to these places? A. I didnot, 
no, sir. 

Q. How did they happen to take you there? A. They hada 
stack of papers of different charges, housebreakings, robberies, and 
so forth. They questioned me concerning them and I denied them and 
they taken me around to these places to be identified. They also taken 
me to the line-up. 

Q. Did anybody identify you? A. No, sir. 

Q. How many places did you go to be identified? A. They 
taken me approximately three or four places. 

Q. Allright. And that was with Sergeant Hamm, the man that 
just testified? A. This officer here and another officer. I forgot his 
name. 

Q. Now, during the rest of the day were they talking to you, 
too? A. Yes, sir. 

Q. Did you ever authorize them to go to your home? A. Well, 
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18 I was very dirty because I had been working on these boilers 
and I asked them if it was possible I could call my wife and ask her to 
bring me some clean clothes. 

Q. What happenedthen? A. The officer said that he would do 
that. But they didn't let me call. This officer went to my home in- 
stead. 

Q. Did you go upto your home? A. Beg pardon? 

Q. Did you go out to your home? A. No, sir, Ididnot. This 
officer back there and another officer. 


Q. Did you ever authorize them to goto your home? A. I 


asked them would they allow me to call. They said no. 

Q@. Answer my question. Did you ever tell them to go to your 
home? A. Yes, I did. 

Q. What time did you tell them to go to your home? A. Some- 
where around noon. 

Q. What did you tell them to go to your home to do? A. To 
get me some clean clothes. 

Q. Did you tell them to go and search it? A. No. 

Q. Didthey say anything about searching your home? 
A. Not to me. 

19 Q. When did you go to court? A. Monday. 

Q. Before whom? A. Commissioner Splain. 

Q. What time? A. Approximately 10:30, thereabouts. 

MR. DWYER: Your witness. 

CROSS EXAMINATION 

BY MR. McLAUGHLIN: 

Q. How long has your wife lived at this address? A. Approxi- 
mately four years. 

Q. About four years? A. Yes, Sir. 

Q. And during that four years who lived at that address with 
her? A. My son and my brother-in-law. 

Q. And during that four years has she paid the rent for those 
premises? A. She has, sir. 


16 


What? A. She has. 
So you were in jail up until May of '56, is that right? 


'S7? A. Yes. 
. And you had been in jail for what period of time? A. Iwas 
in jail from 1950 up until '57. 

Q. And from 1950 up until '57 your wife maintained this house, 
isn't that right? A. She didn't live there all the time. She had just 
moved there the last three or four years. 

Q. During the last three or four years she has maintained that 
house, isn't that right? A. That is right. 

Q. During that period of time your wife worked over at St. 
Elizabeth's as a nurse's helper or aide or something? A. That is 
right. 

MR. McLAUGHLIN: That is all. 

Maybe I better just ask him about his record. 

BY MR. McLAUGHLIN: 

Q. Are you the same Clarence Robert Day who in 1930 was 
convicted of petty larceny ? A. I disremember what the charge was. 

I was in trouble. 

Q. We will skip that. 

Are you the same Clarence Day who in 1931 was convicted of 
grand larceny? A. That's right. 

21 Q. The same Clarence Day who was convicted of unauthorized 
use in 1934? A. That is right. 

Q. Are you the same Clarence Day who in 1935 was convicted 
of grant larceny? A. That's right. 

Q. Are you the same Clarence Day who in 1941 was convicted 
of petty larceny? A. That's right. 

Q. Are you the same Clarence Robert Day who in 1945 was 
convicted of three housebreakings? A. That's right. 

Q. And are you the same Clarence Robert Day who in 1949 was 
convicted of two housebreakings, I believe? A. That's true. 
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Q. Huh? A. Yes, sir. 

Q. And you say you had what kind of a job, managing an apart- 
ment house? A. That's right. Humphrey's Real Estate Company gave 
me the job as resident manager to collect rents and manage the apart- 
ment. 

MR. McLAUGHLIN: That is all. 

REDIRECT EXAMINATION 

BY MR. DWYER: 

Q. Did you at any time on Sunday or any other time admit that 
any of the property that was shown you, the shoes or anything else, was 
stolen property? A. No, sir, I did not. 

Q. Did you explain about the shoes? A. Yes. 

Q. What did you tell them? A. I told them where the shoes 
came from and offered to prove where the shoes came from but they 
didn't give me that chance. 

Q. Where didthey come from? A. They came from the job 
where I worked. A lot of property was left bythe previous janitor and 
manager, and some of it is still there. 

* * * 

INEZ MAHLS DAY 
DIRECT EXAMINATION 

BY MR. DWYER: 

* * * * 

Q. And you are the wife of the defendant Clarence Day here, 
are younot? A. That is right. 

Q. Directing your attention, Mrs. Day, to the sixth day of 


October, 1957, were you married and living with the defendant Clarence 
R. Day? A. That's right. 
Q. Did there come a time during that day when metropolitan 


police officers came to your home? A. That's correct. 
Q. And did they obtain entry into your home? A. Pardon? 
Q. Didthey come into your home? A. They did. 
Q. Will you tell us how they happened to get into your home ? 
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A. Approximately 6:00 o'clock inthe morning, I imagine it was, the 
first officer came and, of course, my husband Clarence had gone to 
work. 

They knocked on the door. And we had an overnight guest that 
night and he opened the door and called me and told me that the police 

24 was down there and he wanted to speak to Clarence and he told 
them that he had gone to work and maybe I could tell them what they 
wanted to know. Saiwhane agate 

Q. Iam directing my questions only to the time when the 
police officers came in. They didn't come in at this time? A. They 
came insider the door. 

Q. But that wasn't the time when they searched? A. No. 

Q. Directing your attention to the time they searched the place. 
How did they obtain entry in your home? A. They knocked on the door 
and I opened the door and, of course, he showed me his badge and said 
that he was from the police department, and that he was Detective 
Hamm and the other one was Detective Clark, I believe it was, and 
could they comein, and I said, ''Yes."' 

So he came inside and told me that, 'Your husband is in some 
serious trouble," and that, ''You are the only one now that can help 
him." 

I said, "What has happened?" 

He said, "Some serious trouble, Iam afraid." And, "We have 
him down at headquarters." Said, "Did you know he was in jail?" 

I said, "No, I didn't know, but the other officers came this 


morning and he didn’t ever come back home and I wondered what had 


happened because he left earlythis morning because he was going to 
come back and we were going to church," and I said, "Usually when 
he is not back early when we are going to church when I am off then 
he usually calls me if something happens to hold him up." 

So I asked him what was the trouble and he says he had some 
property there that didn't belong to him and he-was afraid that he was 
going to have to search the house. And, of course, I didn't object to it. 
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Q. Did he ask you for permission to search? A. He didn't ask 
for permission. He said he would have to searchthe house because he 
had stolen property. 

Q. Why did you let him search? A. Because he told me he 
was from police headquarters, and to object or protest, I felt it would 
do no good. 

MR. DWYER: That's all. 

CROSS EXAMINATION 

BY MR. McLAUGHLIN: 

Q. When the police officers came to your house they identified 
themselves to you? A. That's right. 

Q. And they told you your husband was at police headquarters? 
A. That's right. 

Q. And that he was in serious trouble? A. That's right. 

26 Q. And they told you at that time that he was in for house- 
breaking, for stealing property, isn't that right? A. That's right. 

Q. And didn't they tell you or ask you at that time as to whether 
or not he had any stolen property around the house? A. They asked 
me, yes. 

Q. Isn't that right? A. That's right. 

Q. And didn't you say to them at that time, "If there is any 
stolen property in this house I want it out. I don't want any stolen 
property around my house'’? A. I said that I don't know of any stolen 
property. 

THE COURT: You said what? 

THE WITNESS: I told them when they asked me if there was 
any stolen property, I said, "I don't know of any stolen property, and 


if it was, or if he had committed a crime, this would be the last place," 


I said, "he would bring it." 

BY MR. McLAUGHLIN: 

Q. Didn't you tell them if there was any stolen property in the 
house you didn't "want it around my house''? A. I wouldn't want it 
around my house. 
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Q. Didn't you say that to them? A. That's right. 
27 Q. And didn't you also say to them you were trying to maintain 

a home there for your son? A. A decent home, I said. 

Q. Keep it respectable? A. That's right. 

Q. And you didn't want anything that didn't belong in that house 
in there, isn’t that right? A. That's right. 

Q. And after you had that conversation with the police, didn't 
you say, "Well, now, if there is anything in this house that is stolen 
I want it taken out"? Didn't you say that? A. He asked me where was 
his room and where did he keep his things and I said our room is up- 
stairs. 

Q. No, my question is, didn't you say to thepolice, "If there 
is anything stolen in this house I want it out of the house"? A. I did 
say that. 

Q. Didn't you say that, madam? A. I did say that, yes. 

Q. Then didn't you then take them up to his room? A. That's 
right. 

Q. And you pointed out the room occupied by the defendant ani 
yourself in that house? A. That is right. 

28 Q. And then the police went in the room and did they find the 

shoes there in your presence? A. They were sitting there. 

Q. What? A. That's right. 


Q. And did they also find some costume jewelry? A. Nocos- 
tume jewelry. 


Q. All they found were some shoes? A. Shoes anda watch. 

Q. A watch? A. A watch they took. 

MR. DWYER: Speak louder. 

THE WITNESS: I said they took the shoes. They said the shoes 
looked like what they were looking for. 

BY MR. McLAUGHLIN: 

Q. That was stolen property? A. That's right, and a watch. 

Q. If that was stolen property you wanted it out of your house? 

MR. DWYER: I don't think that is material, Your Honor. 
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THE COURT: I don't know that it makes any difference, Mr. 
McLaughlin. 

BY MR. McLAUGHLIN: 

Q. Isn't it a fact that after the police officers identified them- 

selves and told you of the nature of the trouble that your hus- 
band was in, and after they informed you that they thought there was 
some stolen property in the house, didn't you at that time say to them 


that it was all right to search the house for stolen property and if 


there was any stolen property that you wanted it taken out of the house ? 
A. I said that after they told me that they were going to have to search 
the house. 

Q. They said that to you first? A. That's right. That they 
were going to have to search the house for stolen property because 
he had some property there that didn't belong to him. 

* * * * 

MR. DWYER: That is all the evidence I have to offer, Your 
Honor. 

MR. McLAUGHLIN: Officer Hamm. 

Whereupon 
CLARK WILLIAM HAMM 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. You just heard Mrs. Day testify that after you officers 
identified yourselves to her that you said to her that you would have to 
search the house, before any permission was given to you by her. 

Was that said at that time? A. Mrs. Day is mistaken on that. 

Q. No, just say what happened. A. When we went in the house 
we-talked with Mrs. Day and told her the trouble her husband had been 
in and she gave us permission to search the house. She said she didn't 
want any stolen property around the house. She said she wanted it out. 

She said, "If anything is stolen, I will show you where his room 
is. If anything in the house is stolen it will be in his room." And that 
is the only place we went. 


22 

She said, "This is the room." 

We didn't go in the basement or any other part of the house 
except that room where she showed us and she said, "If there is any 
stolen property, it will be in this room," and she showed us right 
where the room was. 

CROSS EXAMINATION 

BY MR. DWYER: 

Q. What time was this, Officer? A. About 10:30 in the morn- 

ing. 

Q. Is there any reason why you didn't ask the defendant to come 
along with you or give you permission to go in his house? A. He was 
in the cell block when we went to the house and the reason I wouldn't 
want him along at that time was because there might be something that 
he would say to her that might interfere with our investigation. 

Q. You had talked to him before you went to the house, didn't 
you? A. That's right. 

Q. And you put him in the cell block while you went out to the 
house? A. That's right. 

Q. And you didn't ask him for any permission to go to his 
house, did you? A. No. 

* Fd * * 

THE COURT: I would like to review the pleadings and the pro- 
ceeding before the Commissioner. I will do so today and pass on the 


matter later today. 
* 


[ Filed January 6, 1958] 
MEMORANDUM OPINION 
The defendant's motion for supression of evidence is denied. 


The defendant's motion for leave to subpoena witnesses at the 
cost of the United States is granted. 


/s/ EDWARD A. TAMM 
Dated: Jan. 6, 1958 JUDGE 
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[ Filed February 2, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
Tuesday, January 21, 1958. 

The above-entitled matter came on for trial before Honorable 
BOLITHA J. LAWS, Chief Judge, United States District Court, at 
11:00 a.m. 

APPEARANCES: 

For the Government: 


ARTHUR J. McLAUGHLIN, Esq., Assistant 
United States Attorney 


For the Defendant: 
JOHN J. DWYER, Esq. 
* * * 
MR. DWYER: We are ready, Your Honor. 
If Your Honor please, I tender to the Clerk a waiver of trial 


by jury, executed by the defendant in my presence and consented to by 


Mr. McLaughlin. 

THE COURT: Let him come forward. 

MR. DWYER: I have explained his rights and the right to be 
tried by jury. He has indicated to counsel he is familiar with them. 

THE COURT: Iam sure you explained it to him. I think I had 
better do it, too. 

Mr. Day, your lawyer says he has explained to you that under 
the law of our land, our Constitution, you have a right of trial by jury. 

THE DEFENDANT: Yes, sir. 

THE COURT: You understand that ? 

THE DEFENDANT: Yes, sir. 

THE COURT: And that you may waive that trial by jury and 
have the judge try it if you want to? 

THE DEFENDANT: Yes, sir. 

THE COURT: That is what you want to do in this case? 

THE DEFENDANT: Yes. 
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* * *x sd 
OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 

MR. McLAUGHLIN: If it please the Court and Your Honor, 
this defendant is charged in a six-count indictment. It is the intention 
of the Government to proceed on the first four counts of this indictment. 

The first count charges the defendant on August 16, 1957, 
within the District of Columbia, entering the apartment of George 
Michas. 

The second count charges grand larceny from that apartment 
on August 16. 

The third count charges on September 4, 1957, within the Dis- 
trict of Columbia, Clarence Day entered the apartment of Sam Shep- 

herd with intent to steal. ; 

The fourth count charges grand larceny from that apartment. 

The Government intends to prove the following facts, Your 
Honor, in this case: As far as the first two counts in the indictment, 
the Government intends to prove that Mr. Michas had returned to the 
apartment about 3:00 o'clock in the afternoon and found the apartment 
had been ransacked and the property, as enumerated in the second 
count, was taken. The apartment was entered by forcing the front door. 

On the third count the Government will show that Mr. Shepherd 
returned to his apartment, I believe sometime in the afternoon, and 


his apartment had been entered by forcing the front door and the pro- 


perty taken, as alleged in count four, was missing from the apartment 
at that time. 

The police received certain information. As a result of the in- 
formation received by the police, Your Honor, they found that a radio 
taken from the apartment of Mr. Michas had been pawned in a pawn- 
shop in Rosslyn in the name of C.R. Day. Asa result of that informa- 
tion, the defendant was arrested. 

We intend to show you that at the time of the complaint on Mr. 
Michas' apartment that the Metropolitan Police went to those premises 
and certain fingerprints were found by Officer Masters in the apartment 
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of Mr. Michas. I believe the evidence will show that they were found 
in the bathroom. 
After the defendant was arrested, the fingerprints found in the 


apartment were compared with the fingerprints of the defendant. Mr. 
Masters will say that they are identical. 

The defendant was arrested about 7:00 o'clock in the morning 
by Officer Daniels on October 6. And, while being taken to the pre- 
cinct, Officer Daniels had a conversation with the defendant as to the 
entering of this apartment of Michas and selling the radio over in 
Virginia. And at that time the defendant admitted to Officer Daniels 
that he was the one who entered the apartment and sold the radio in 
Virginia. 

As far as the third count, the breaking in the apartment of 
Sam Shepherd, after the defendant was arrested the defendant was 
turned over to the general assignment squad. The officers went to the 
home of the defendant and at that time they talked to his wife. The evi- 
dence will show that his wife had lived at that apartment for some period 
of time. And the contention of the Government is that they entered that 
apartment with the consent of the wife. 

I might inform Your Honor at this time, as far as the search is 
concerned, that a motion was filed by the defendant to suppress any 
evidence that was taken from that house. That motion was argued be- 
fore Judge Tamm and Judge Tamm overruled the defendant's motion. 

We intend to show that when the police did enter those premises 
they found a pair of shoes. Those shoes found in those premises of the 
defendant will be identified by Mr. Shepherd as shoes that belonged to 
him and were in his apartment on September 14 at the time the apart- 
ment was entered. 

Of course, we will also show that all of this happened in the Dis- 
trict of Columbia. 

That is the Government's case. 

MR. DWYER: If Your Honor please, I notice that Mr. Mc- 
Laughlin in his opening statement stated correctly the defendant was 
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charged in a six-count indictment and that the Government would adduce 
evidence in support of the conviction of the defendant on four counts. 

I think at this time we are entitled to have some disposition 
made of the remaining two counts. Either they should be dismissed or 
tried rather than have jeopardy attach to the defendant. 

MR. McLAUGHLIN: I have no objection to making a motion to 
dismiss. i 

THE COURT: Motion granted. 

MR. DWYER: Very well, Your Honor. 

a ae * 

GEORGE NICHOLAS MICHAS 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

* * * * 

Q. Where do you live, Mr. Michas? A. 1758 P Street, 
Northwest. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. Did you live at those premises on August 16, 1957? 

A. Right. 

Q. Did you have an occasion on that date of August 16, 1957, 
to leave your apartment sometime in the morning? A. 11:30. 

Q. Inthe morning? A. Right. 

Q. At the time you left your apartment in the morning, what 
was the condition of the apartment? A. It was ina perfect condition. 

Q. Now, did you have occasion to return to your apartment on 

that same date, August 16th? A. Yes, sir, I did. 

Q. Approximately what time did you return? A. Fifteen min- 
utes to 3:00. 

Q. Thatis p.m.? A. Right. 

Q. Inthe afternoon? A. Afternoon. 


Q. What was the condition of your apartment when you returned 
in the afternoon? A. Well, one of the rooms--the door of one of the 
rooms--it was forced and all the way down to the floor. 
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Q. What else did you find in your apartment at that time ? 
A. I saw a suitcase with a lot of things over my bed. 

Q. Was there any property missing from your apartment at 
that time? A. Yes, sir. 

Q. Can you tell us what property was missing from the apart- 
ment? A. Well, it was a camera. It was a Hallicrafter radio. It 
was another radio--portable radio, two suitcases, one watch, a jar 
full of change--some change I had in it--savings change--three silver 
dollars and some small things--I think two or three pants. 

12 Q. What would you say was the value of the property that was 
taken from your apartment? A. Well, I never did figure out how 
much was the whole thing. I don't know how much it was. 

Q. All right, you say-- A. I know the camera cost over two 
hundred dollars to get. It is a German-made camera. 

Q. The camera? A. Yes, sir. 

Q. And what was the value of the record player? A. Sixty- 
five dollars, as I remember. 

Q. What was the value of the radio? A. One of them, I think, 
is thirty-five dollars--the portable one. 

I paid seventy-five dollars for my watch. 

I don't know the Hallicrafter, how much it cost. 


Q. Can you give us some idea how much it cost? A. I don't 
think so because I bought it from someone else secondhand. I paid 
sixty dollars for that. 

Q. What? A. I paid sixty dollars for that. 

Q. You paid sixty dollars for that? A. Secondhand, yes. 

Q. Iwill show you this RCA marked Government Exhibit for 

13 identification Number 1 and I will ask you if that is the radio 


taken from your premises ? 


(RCA radio was marked Government 
Exhibit No. 1 for identification. ) 


A. Right. 
Q. Now, let me ask youthis: Do you recall where that radio 
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was in your apartment on August 16th? A. It was-- * * * * 
--in the front room, number one room, sitting on the table. 

Q. And how long had you owned that radio? How long prior 
to August 16th had you purchased it? A. I think--this is a '57 model 
--I think it was three or four months old in August. 

Q. Can you tell us on August 16, 1957, whether or not the card- 
board container was in the apartment that contained the radio when you 
bought it ? 

* * a 

Q. When you bought this radio-- A. Yes. 

Q. -- was it in anything? A. I think it is a box, yes, andI 

14 think the box was still in the room with the serial number of 
the radio on it. 

Q. The box was still in the apartment on August 16th? A. Yes, 
sir. 

Q. Do you know the defendant here (indicating)? A. Yes, sir, 
I met him at the headquarters. 

Q. I mean had you known him prior to August 16, 1957? 

A. No, I had never seen the guy before. 

Q. Did you ever give him permission to enter your apartment? 
A. No, sir. 

Q. Did you give him permission to take any property that was 
stolen from your apartment? A. No, sir. 

Q. That you just enumerated? A. No, sir. 


Q. You never gave him permission to take this radio, Govern- 
ment Exhibit Number 1? A. No, sir. . 

Q. When did you see the defendant at police headquarters; can 
you recall? A. It was a Sunday morning. I don't remember exactly 
the date. 

Q. Can you tell us approximately what time? A. I think it was 


9:00 o'clock in the morning. 
Q. About 9:00 o'clock? A. Ithink so. The police--they 
called me and I went to the headquarters and he told me in person how 
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17 
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he opened the apartment, how he got in the apartment, and how he took 
those things from the apartment. 

Q. Now, your apartment, the address you have given, that is 
in the District of Columbia? A. Yes, sir. 

MR. McLAUGHLIN: That is all. 

CROSS EXAMINATION 

BY MR. DWYER: 

a a * 

Q. Didthe police come? A. Yes. 

Q. When didthey come? A. It was fifteen or twenty minutes 


Q. The same day? A. Yes, sir. 

Q. What didthey do? A. Well, they checked around. They 

asked me how many things I lost and how I noticed the apart- 
ment was forced and so forth; if I had any idea of any suspect. I said, 
"I don't have any idea. I never suspect anybody." 


Q. Didthey do anything? A. They took fingerprints, I think. 
Q. Where? A. From the window of the bathroom. They took 
fingerprints from the door because the door was locked from the out- 


side and the guy who opened the apartment came through the window 
and forced the door from the inside. 

Q. You didn't see him do that, did you? A. Of course, I didn't 
but it is logical. 

Q. You don't know what he did, do you? A. No, I don't. 

* a * * 

A. I brought the jar. I had the change init. I hada jar. I 
had the change in it. 

Q. Allright. A. Savings. 

So he took this one and he took fingerprints from the jar. 

Q. Froma jar? A. Right. 

Q. Was the money missing out of that jar? A. Right. 


Q. They told you to go and get them the jar? A. Right. 
* * * * 
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18 Q. When they came in they walked right to the door and started 
to put that brush on it? A. Yes, sir. 
Q. They dusted it? A. Yes. 
Q. All right, where else did they dust? A. I told you the win- 
dow, from the bathroom on the window. 
Q. How did they happen to go to the bathroom window, sir? 
A. I don't know. I guess the officer--he must be an expert and knows 
where to go and find them, I imagine. 
Q. In other words, you just saw them walk in to the bathroom 
window, is that correct? A. Right. 
Q. Did you see them dusting the bathroom window? A. Right. 
* 3 ak * 
19 Q. Now, when you went down to police headquarters, where 
did you go in police headquarters? A. I went in Room 312, I think. 
I don't remember exactly what was the number of the room. 
Q. Do you know what floor it was on? A. Pardon? 
Q. Do you know what floor it was on? Do you know what floor 
police headquarters was on? A. I know it was Mr. Daniels’ office. 
Q. Mr. Daniels is who? Who is he, sir? A. It is a detective. 
Q. He is a detective. You went to his office? A. Right. 
Q. Was it a big room or a small one? A. Itisa big room. 
Q. Were there any other people there besides Mr. Daniels? 
A. He wasn't there when I walked into the room. 
Q. He was not there? A. No. 
Q. Was there anybody there? A. Yes, it wasa gentleman who 
stands back very near the room and-- 
20 Q. And the defendant? A. Yes, sir. 
Q. Those were the only two people there when you first arrived? 
A. Right. 
Q. You arrived about 9:00 o'clock? A. I think so. 
Q. That was Sunday morning? A. Yes, sir. 
Q. What did you have--a seat and wait for Daniels or go back 
and talk to the defendant? A. No, he called me over. The other 
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gentleman called me over and I was next to Day and he was trying to 
tell me how he opened the apartment. 

Q. Let me ask you this: When you first walked in-- A. Yes. 

Q. --was the gentlemen that was there talking to the defend- 
ant? A. Yes. 

Q. He was talking to him? A. Yes. 

Q. Atadesk? A. Yes. 

Q. Andhe called you over? A. Yes. 

Q. I want you to recollect back the exact words, as near as 
you can recall, that were used. What did the gentleman say to you? 
What did you say? And what did the defendant say? A. The gentle- 
man Said to me that ''This is Day" and "This is the guy who opened 
your apartment. So he is going to tell you now exactly how he opened 
the apartment." 

And so Day--I sit next to him and he told me how he opened 
the apartment. 

Q. What did he say? A. He told me that he found a piece of 
metal down on the street and he used through the door in the beginning. 
He told me that the door was open, and later he told me that he used 
the piece of metal to open the door. 

Q. Now, in other words, first of all he told you the door was 
open; is that correct? A. Sir? 

Q. First of all, he told you the door was open? A. Yes. 

Q. Is that right? A. Right. 

Q. And what made him change his mind? A. I don't know. 

Q. Why did he tell you it was locked? A. I don't know. 

Q. Why did he say it was different? A. I will tell you why. 


Because he told me he didn't take my watch, and the police-- 


they found my watch in his apartment. 
Q. They found your watch in his apartment? A. Yes, sir. 
Q. All right, sir, now, have you seen your watch? A. Yes, 
sir, I did. 
Q. Where is it? A. Inthe police headquarters, I think. I 
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don't know where they keep it. 
; Q. Police headquarters has your watch? A. It was then Sun- 
day. I don't know--maybe they have some room they keep those things. 

Q. Isee. What kind of a watch was that, sir? A. I don't 
know how you pronounce it but it is R-i-n-a or R-i-m-a. 

Q. In other words, the police showed you this watch and you 
identified it as being yours; is that correct? A. Yes, sir. 

Q. And they told you they got it from the defendant ? 

A. Right. 

Q. Isthat correct? A. Right. 

Q. Now, what made the defendant change his story as to how 
he got in your apartment? A. I don't know. 

23 Q. Was he just telling you the story without any interruptions 
by the police? A. No, sir. Nobody was telling anything to Day or 
nobody was talking to him. He was talking to me one second and he 
was changing the subject from the other second. 

Q. In other words, he was telling you a story and he turned 
right around and told you a different story how he entered; is that 
correct? A. Right. 

Q. During this recital there was no interruption by the police 
officers; is that correct? A. No, sir. 

Q. How long did this go on? A. I don't know; maybe fifteen 
or twenty minutes--something like that. 

Q. After that, what happened? A. I went home. 

Q. You went home? A. Yes, sir. 

Q. That would be about 9:15 or 9:20; is that correct ? 

A. Maybe it was 9:30; I don't know. I don't remember exactly the 
time. 

Q. Approximately around between 9:00 and 10:00? A. Right. 

ok * Ed * 


25 Q. Then the only thing you came down to police headquarters 
and did was to walk over and listen to the defendant tell you two 
stories as to how he broke into your apartment; is that right? A. Right. 
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Q. Then you left right away? A. Right. 

Q. And have you talked to the police since then about it? 

26 A. I haven't talked to the police until the day they called me 
to go to the jury. 

* * a" 

REDIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Showing you Government's Exhibit One, was there any 
conversation with the defendant with regard to the radio? Did the de- 
fendant say anything about the radio? A. Yes, he told me where he 
pawned this radio. 

Q. Where did he say he pawned it? A. It is a place--on 
crossing the bridge, I think it is on the Virginia side. ) 

* * * a 

SAMUEL S. SHEPHERD 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: AK 

Q. Where do you live, Mr. Shepherd? A. 2504 41st Street, 
Northwest, Apartment Number 3. 

28 Q. Is that in the District of Columbia? A. Yes. 

Q. Where did you live on September 4 of 1957? A. At the 
same address. 

Q. Now, can you recall what time you left your apartment-- 


did you have occasion to leave your apartment on September 4th of 
1957? A. Yes, I went to work. 
Q. Approximately what time would you say that was? A. A 


little before 8:00 in the morning. 

Q. In the morning. 

At the time you left your apartment, what was the general con- 
dition of the apartment? A. Well, the door was locked and all doors 
were locked. 

Q. Now, did you have occasion to return to that apartment 
on September 4th of 1957? A. Yes, I did. 
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Q. What time would you say you returned to the apartment 
on September 4th? A. About a quarter before 5:00. 
Q. Thatisp.m.? A. P.M. 
Q. Did you find your apartment at that time in the same condi- 
tion as when you left it approximately 8:00 a.m. in the morning? 

29 A. I brought home a sack of groceries and I didn't notice that 
the door had been tampered with at the time. I went on through the 
front door and went inside the apartment. And I found out later it had 
been tampered with. 

Q. When you went through the apartment, on returning home 
that afternoon, did you make any inspection of the apartment? A. I 
noticed one thing when I walked in the apartment; that the light in the 
bedroom was burning. But I thought that was very peculiar because 
my wife-- 

Q. Asa result of that, did you make an examination of your 
apartment? A. No, I didn't; not at that time. 

* * ae * 

Q. All right, you say your wife came home at that time; is 
that right? A. Yes. 

Q. After your wife came home, did you have occasion to talk 
to your wife? Yes orno? A. Yes. 

30 Q. Asa result of talking to your wife, what did you do or 
where did you go? A. We immediately started to look at the apart- 
ment--inspected the apartment. 

Q. When you inspected your apartment, what part of the apart- 
ment did you inspect? A. The bedroom, for one thing. 

* 3 * * 

THE COURT: Tell just what you saw, Mr. Shepherd. 

THE WITNESS: I found a twenty-dollar bill was missing from 


a dresser. A ring--diamond ring--was missing from my wife's 
vanity. 

BY MR. McLAUGHLIN: 

Q. What was the value of that ring? A. About $125. 


35 
What other property was missing? A. A diamond watch. 
And what was the value of the diamond watch? A. $125. 
What other property was missing? A. A pair of shoes. 

Q. Can you describe those shoes to us at this time? A. They 
were leather shoes in two tones of leather, one brown, and I believe 
a ten and a half or eleven size. 

Q. Now, did you have an occasion at that time to examine 
either the front or back door or any of the doors of the apartment ? 

A. Yes, we examined the front door. 

Q. What was the condition of the front door when you saw it at 
that time? A. We saw--I saw that the area around the lock had been 
splintered quite badly as if some sharp instrument had been forced in 
there to force the door open. 

MR. McLAUGHLIN: Will you mark these for identification? 


(Pair of shoes were marked Government's 
Exhibit Number 2 for identification.) 


BY MR. McLAUGHLIN: 

Q. Iwill show you Government's Exhibit marked for identifica- 
tion number 2, Mr. Shepherd, and ask you if you can identify those? 
A. I would identify those as my shoes. 

Q. You identify those as your shoes? A. Yes, I would. 


Q. Can you tell us whether or not those shoes were in your 


apartment on September 4, 1957? A. Yes, they were. 

Q. Do you know the defendant Day? A. No, I don't. 

Q. Did you give him permission to enter your apartment ? 
A. No, I haven't. 

Q. Did you ever give him permission to take the shoes from 
your apartment? A. No. 

Q. What would you say as to the value of those shoes? A. They 
cost about eight ninety-five. 


Q. You had them how long prior-- A. About two years. 
* * * * 
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CROSS EXAMINATION 
BY MR. DWYER: 


*x i* * * 


Q. What do you use them for, dress shoes, work shoes, or 


what? A. They were slightly small for me and I didn't wear them 
very much. [I probably didn't have them on over twenty-five times 
during that two years. 

33 Q. Where did you keep those? A. Right in the bedroom in the 
closet near my bed. 

Q. Closet? A. Yes. 

Q. When was the last time you noticed they were in your 
closet? A. I wouldn't be sure, the last time. 

Q. When was the last time that you wore them? A. About 
a week previous to this, to September 4th. 

* |e * * 

Q. And how do you identify those shoes, sir? A. Well, there 
is one or two marks on there. If you want me to explain it, I can tell 
you what they were. 

Q. Yes, sir. Would you explain it? A. Right on the top of 
one of the shoes where that thread comes together there, there was 
a knot in the thread. And after I bought those shoes, the end of the 
thread stood up in the air and I cut it off with a razor blade. SolI 
know there was a defect in the tip of the cap of one of those shoes. 

Q. What shoe was it, the left or the right? A. I would have to 
guess at that. I wouldn't want to guess. 

Q. Do you want to point to it? A. Yes, I could if I had the 
shoes. 

MR. DWYER: Your Honor, I believe he answered the question. 

THE COURT: I will let him see it if he wants to. 

(Mr. McLaughlin handed shoes to witness.) 

THE WITNESS: It was this shoe here (indicating). 

The other one, you notice-- 
THE COURT: Which is it? 
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THE WITNESS: This one (indicating). 

THE COURT: Is it the right or left foot ? 

THE WITNESS: It is the right shoe. 

BY MR. McLAUGHLIN: 

Q. All right, sir. what other marks on these shoes do you 
recall that you can identify them for us. A. I always run my shoes 
over to the right. And I notice that someone else has worn those now 
that runs the shoe to the left. I don't know whether that is an identify- 
ing mark or not but that is true that I run mine over to the right and 
this runs over slightly to the right--a little more to the left. 

Q. What other factors? A. That was all. 

Q. In other words, they are run over to the right and it was a 
knot in the toe of one of them threads that you cut off? A. Yes. I 
think the thread was in the left shoe. 

* * * 

36 JOSEPH HOROWITZ 
was called as a witness on behalf of the Government and, after being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Mr. Horowitz, your full name is what? A. Joseph Horo- 
witz. 

Q. Where do you live, Mr. Horowitz? A. 8305 Meadowbrook 
Lane, Chevy Chase, Maryland. 

Q. Where isyour place of business? A. The National Pawn 
Brokers, 1306 Lee Highway, Arlington, Virginia. 

Q. Iwill show you Government's Exhibit Number 1 marked for 
identification, Mr. Horowitz, and ask you if you had an occasion to 


purchase that radio in your place of business? A. We made a loan on 
this radio. 

Q. You madea loan? A. Yes, Sir. 

Q. Can you tell us the date that you made the loan? A. On 
August 17, 1957. 
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Q. Can you tell us the name of the individual to whom you 
37 made the loan? A. It was pawned by "C. R. Day" at the ad- 
dress of 1315 60th Street, Northeast, Washington, D. C. 

Q. Now, did you make that loan yourself? A. Yes, I did. 

Q. And can you identify the person whom you made the loan to 
on that radio? A. No, I cannot. 

Q. Can you give us a general description of the person making 
the loan? A. I put it down as "colored, male, thirty-eight years old, 
five foot eleven, 165 pounds." 

Q. You say you are unable to identify him? A. Yes, sir. 

Q. Do you see anyone in the courtroom that in your opinion 


fits the general description of the individual to whom you loaned the 


money on that radio? 

MR. DWYER: I object to that, Your Honor. I think the de- 
fendant is not to be made a spectacle. 

THE COURT: I will let him say if he sees anyone. I will know 
how to treat it. 

THE WITNESS: Well, the defendant is the only one in the court- 
room that would answer this description. 

MR. McLAUGHLIN: That is all. 

38 THE COURT: Just a minute, Mr. Horowitz. How much did you 

lend on it? 

THE WITNESS: This came in with another article, witha 
record player, and we loaned fourteen dollars on the two. 

THE COURT: On the two, all right. 

What was the address given? 

THE WITNESS: 1315 60th Street, Northeast, Washington, D.C. 

THE COURT: All right. 

CROSS EXAMINATION 

BY MR. DWYER: 

Q. You say the defendant is the only person that would meet 
that description; is that right, sir? A. In this room, sir. 

Q. Would you look around the courtroom, sir? The defendant 
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is the only colored man in the courtroom; is he not? A. That is right. 

Q. Did you make these notes at the time you made the loan for 
the money? A. Notes in our book, yes, sir. 

Q. In your book. Do you have that in front of you? A. I have 
a copy of it right here (indicating). 

Q. That is a copy you made at the time, or today? A. Yes- 
terday. 

39 Q. You made it yesterday? A. Right from our regular pawn 
book. 

Q. You made that copy? A. This is a duplicate copy. 

Q. You made it yesterday? A. Yes, sir. 

Q. For the purpose of coming to testify today? A. That is 
correct. 

Q. Are you testifying of your own recollection or what you 
have written in that paper? A. This is right from the book. Iam 
telling you now what is on the card. This on the card is from the 
original book at the original time we made the loan. 

Q. You have no personal recollection, have you, sir, as to the 
description of the person that gave that radio to you? A. Yes, Ido, 
yes. 

Q. You have no personal recollection as opposed to reading 
the card? A. Oh, definitely not, no, no. 

Q. And you did make out a description of the individual at the 


time you gave him the money? A. At the time I made the loan, that 


is correct. 

Q. But you are unable to say today--you know which one of us 

is the defendant, do you not, sir? A. Yes, sir. 

Q. You are looking right athim? A. Yes. 

Q. You are unable to say he is the one that gave it to you; isn't 
that a fact? A. That is right. 

MR. DWYER: That is all. 

MR. McLAUGHLIN: That is all I have of this witness. 

THE COURT: You don't want to make any point about 
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the original? 

MR. DWYER: No, Your Honor. 

THE COURT:) If you do, I would have him bring it. All right. 

I think the similarity of the defendant, of his description, I 
will disregard. 

All right, you may be excused. 

MR. McLAUGHLIN: May this witness be excused? 

THE COURT: His testimony that he is the only one in the 
courtroom, I will disregard. 

MR. DWYER: Well, if Your Honor please, I think the record 
should reflect that the defendant is the only colored person in the room 
at this time. 

THE COURT: Iam granting your objection. 

MR. DWYER: Iam sorry, Your Honor. I thought Your Honor 

wasn't. 

MR. McLAUGHLIN: I was going to ask him this. 

REDIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. When you said he is the only colored man in the room, is 
it because he is the only colored man in the room or is it your opinion 
he fits the description? A. It is both. He is the only colored man in 
the room and he does fit somewhat the description. 

THE COURT: I can't make up my mind whether he fits it or 
not. For the purposes of the record, I will strike that testimony about 
the defendant, that is, his looking at him in the room. 

MR. McLAUGHLIN: All right, may this witness be excused? 

THE COURT: Yes. 


* * oe * 


Wednesday, January 22, 1958 


The trial in the above-entitled matter was resumed before 
Honorable BOLITHA J. LAWS, Chief Judge, United States District 


Court,at 10:50 a.m. 
*« 


41 
LENNIE M. DANIELS 
was called as a witness on behalf of the Government and, after being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Now, Officer, your full name is what? A. Lennie M. 
Daniels. 

Q. You are a member of the Metropolitan Police Department ? 
A. Iam. 

Q. And are you assigned to any particular detail? A. General 
assignment squad. 

Q. Recalling your attention to August 16, 1957, did you inves- 
tigate a housebreaking at 1758 P Street, Northwest, in the District of 
Columbia? A. The 16th is the date of the original report. I investi- 
gated on the 17th. 

Q. The17th of August? A. Yes, sir. 

Q. Did you have an occasion on the 17th of August 1957 to go 
to those premises, 1758 P Street, Northwest, in the District of Colum- 

44 bia? A. I did. 

Q. What time would you say you arrived there, Officer? 
A. About 10:15 in the morning. 

Q. And whose apartment or house did you go into? A. George 
Michas. 

Q. And what did you do in those premises, if anything? A. I 
had Mr. Michas give me a detailed report of what--he first showed me 


where the front door had been jimmied. There were two jimmy marks 


on the front door of the apartment. And, also, he showed me a rear 
window that had been tampered with. Then he gave me a list of the 
things that had been taken from the apartment. 

And in the apartment was a brown cardboard carton that one 
of the radios, which he gave me the number of, had beentaken. And 
on this cardboard carton, on the end, there was writing that said 


"serial number." And the serial number of that radio, I have on my-- 
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Q. Did you take the serial number from that carton in those 
premises at that time? A. I did. 

Q. Now, after you took the serial number from that carton and 
then talked to Mr. Michas, what investigation did you make after that? 

45 A. Well, I checked with our pawnshop to see if this property 
had been sold, and that none of it ever showed up on our list. 

So one day approximately a month later, I would say, I was 
over in Arlington Police headquarters and I left a note there with 
Officer-- 

Q. Asa result of what you did there, did there come a time 
when you did see or recover a radio? A. Yes, I did. 

Q. When and where did you recover that radio? A. I don't 
recall the date it was recovered. It was about a month after the--it 
was sometime the latter part of September. It was recovered in the 
National Pawn Brokers shop in Arlington, just across Key Bridge. 

Q. I will show you Government's Exhibit Number 1 marked 
for identification and ask you if that is the radio that was recovered by 
you inthe pawnshop. A. It is. 

Q. Now, after you recovered that Government Exhibit Number 
1 marked for identification in that pawnshop, did you do anything with 
the radio in reference to the serial number that you had taken from the 
cardboard carton in Mr. Michas' apartment? A. I checked the name 
that this radio was sold under and it was sold under the name of C.R. 

Day. 

Q. That is over in Virginia? A. Over in Virginia. 

Q. In regard to the serial number that you obtained from the 
carton in Mr. Michas! apartment, did you do anything with that in 


reference to that particylar radio? A. I checked it against the one on 
the radio. E by 

Q. Checked what? A. The serial number. 

Q. Are the serial numbers the same? A. They are. 


Q. Now, after you recovered the radio from the pawnshop, 
sold in the name of C.R. Day, then did there come a time when you 
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arrested the defendant here, Clarence Day. A. There did. 

Q. Can you recall when and where you arrested the defendant, 
Clarence Day? A. That was on October 6th, between 6:00 and 7:00 
a.m. He was arrested at an apartment house where he is a janitor 
at 4400 Texas Avenue, Southeast. 

Q. Was he arrested by you? A. He was. 

Q. And at the time that you arrested him at the apartment 
house, did you have any conversation or talk with him at that time ? 

47 A. I did. 

Q. In reference to the housebreaking in Mr. Michas' apart- 
ment? A. I did. 

Q. All right, what conversation did you have with him at the 
time of his arrest in the apartment house? A. He asked what we had 
him for. I said: "Well, you remember the apartment house that you 
went in at 1758 P Street, Northwest, where you jimmied the front 
door."' I said: 'You also went through a rear window, come from the 
bathroom, come around in the bedroom, and took the door off the 


hinges, and took several radios and pawned them in Arlington, Virginia, 


under the name of C. R. Day." 

He said: "I did." 

Q. Was that conversation with the defendant at the time you 
placed him under arrest at the apartment house? A. It was on the 
way downtown. 

Q. On the way down to the precinct? A. That is right. 

Q. Did you have any further conversation with him on the way 
to the precinct downtown to headquarters? A. I did. 

Q. Other than what you have related to in reference to this 

48 particular housebreaking? A. He stated that he had been up 
in that area that morning looking for a job. He stated there was some 
place on 20th Street , around Dupont Circle, where some construction 
work was going on. And he said he was unable to get the job, or 
something, and he was walking back through P Street and he came in 
front of a store, which is next door to this apartment. 
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He found a piece of metal on the street. He picked it up. He 
said it was about a quarter of an inch thick. Then he decided to break 
in this house with that metal and he said that is what he used. 

He said it was easy to get into. The door was easy to open. 

Q. Was that the apartment of Mr. Michas he was talking about ? 
A. That is right. 

MR. McLAUGHLIN: I believe that is all I have. 

CROSS EXAMINATION 

BY MR. DWYER: 

Q. Officer, at the time you arrested him-- 

THE COURT: Will you excuse me just a minute? 

Do you remember where he gave as his home address? 

THE WITNESS: It is 202 63rd Street. 

THE COURT: What section of the city? 

THE WITNESS: That is on the northeast side, I think. 

THE COURT: All right. 

BY MR. DWYER: 

Q. Officer, you arrested him on the job; is that correct? 
A. That is right. 

Q. And he is a full-time janitor on that job; is he not? 
A. He says so. I haven't checked. 

Q. You didn't check that at all? A. No, I didn't. 

Q. Did he tell you whom he worked for? A. I didn't under- 
stand your question. 

Q. Did he tell you whom he worked for? A. He named the 


man that owned the apartment and said he worked for him, yes. 

Q. You knew where to look for him, didn't you? You knew 
where to look for the defendant, didn't you? A. No. I went by the 
address we had on him at 202 63rd Street and they informed me--his 
wife informed me that he did live there and he had left for work. We 
were there about 6 a.m. She said he had left for work that morning 
and he worked at this apartment house, so we went directly to the 


apartment house. 
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Q. So you went directly to the apartment house? A. That is 

right. 

Q. At the time you went up to the apartment house, sir, to make 
the arrest, what information did you have that he committed this house- 
breaking? A. We had fingerprints. 

Q. You? A. Me. I had this information. 

Q. What information did you have at the time you went up to 
make the arrest? A. His fingerprints had been identified. The finger- 
prints that were found inside the apartment were identified as his 
fingerprints. 

Q. Now, what time did you get that information, what day? 

A. I don't recall. It was the latter part of September, just a few 
days--a couple of days before the arrest. 

Q. In September? A. Yes. 

Q. Who gave you that information, sir? A. Masters in the 
identification bureau. 

Q. All right, now, you went up there? A. NoJI didn't. 

Q. You told him he was under arrest, sir? A. That is right. 

Q. And on the way from the place of arrest to the precinct, 
you told him that this man's house was broken into and that these 
things were stolen and somebody opened the door and opened the rear 
window, and he said he did it; is that right? A. That is correct. 

Q. You are sure about that? A. Yes. 

Q. You took him down to the precinct; is that correct, sir? 

A. Police headquarters, general assignment squad office. 

Q. You took him down to the general assignment squad. What 
day of the week was this, sir? A. It was on a Sunday morning. 

Q. What time? A. We arrived at the office, I would say, 
approximately 7 a.m. 

Q. All right, when you say "we," who was with you? A. Ser- 


geant Colby. 


Q. And did you ask the defendant any questions on the way 
down? A. As I stated before, I asked him--I told him what had 
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happened. And I didn't have to ask him if he did it, he admitted him- 
self that he did it. 

52 Q. Did you ask him any questions on the way down? A. Yes, 
I did. I asked him how he could take all of those radios and things 
from this apartment by himself. 

Q. Did you conduct any interrogation of the defendant on the 
way from the place of arrest to the headquarters? A. Only with 
reference to this one case. 

Q. Only with reference to this one case; is that correct ? 

A. That is right. 

Q. And this is the Michas' case; is that correct? A. That is 
correct. 

Q. How long did it take you to get from that place of arrest to 
police headquarters? A. Not more than 15 minutes--10 minutes at 
the most. 

Q. When you got down to the general assignment squad, what 
happened then? What did you do? A. Well, he was booked and-- 

Q. All right, he was booked in the front office; is that correct, 
sir? A. That is correct. 

Q. The detective bureau office? A. That is right. 

Q. Right away? A. Right away, yes. 

53 Q. In other words, you brought him to the booking office be- 


fore you brought him to general assignment; is that correct? A. I 


don’t remember. 

Q. And you booked him for housebreaking; is that a fact, sir? 
A. That is right. 

Q. Isn't it a fact, Officer, you booked him for investigation of 
housebreaking in the arrest book? A. There was no investigation on 
him. We knew he was the man. 

Q. Iam asking you, sir, did you not book him in the arrest 
book at police headquarters for investigation of housebreaking? 

A. No, I didn't. 
Q. Youare certain about that? A. Iam. 
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Q. Then after he was booked, where did you take him? 
A. He was taken to the office of the general assignment squad. 


Q. All right, what happened at the general assignment squad? 


A. We made up a lineup sheet on him and had gotten him ready to be 
fingerprinted. 

Q. What else? Did you ask him any questions over there? 

A. I don't recall if we asked him any more or not? 

Q. All right, did there come a time when you left the general 
assignment squad? A. Yes. 

Q. What time was that? A. About 8:00 a.m. 

Q. 8:00 a.m.? A. Or shortly thereafter, yes. 

Q. You didn't arrest the defendant until 10:00, did you? 

A. The defendant was arrested between 6:00 and 7:00. 

Q. And at 8:00 o'clock you left the general assignment squad; 
is that correct? A. That is right. We were working the midnight 
tour of duty. 

Q. Did you leave with the defendant? A. No. 

Q. You left him there? A. That is right. 

Q. And whom did you leave himwith? A. We left him with 
Sergeants Sears and Hamm, I think. 

Q. Sears and Hamm? A. I think they were the ones. 

Q. All right, now let me ask you this, Officer: Do you have 
a cell block in police headquarters where you keep men for court? 
A. Yes. 

Q. That is down in the basement, isn't it? A. That is right. 

Q. And up until this time, he was not sent down to the base- 
ment, was he, to await court? A. I don't think he was. To the best 
of my knowledge, he wasn't. 

Q. Did you make any attempt to get a committing magistrate 


to come down and hear the case? A. No. 
* * * 
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REDIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. In reference to the information that you had when you placed 
the defendant under arrest, when you went to Virginia and found the 
radio pawned in the name of C.R. Day--do you follow me? A. Yes. 

Q. Now, asaresult of receiving that information, whom did 
you go to or whom did you see? A. First, I went to our files to see 
if we had anything under that name in our files. 

Q. And, as a result of that, did you see Officer Masters? 

I did. 

Q. And did Officer Masters give you any information at that 

time in regard to the fingerprints found in these premises? 

A. He stated that the fingerprints that he had found on these premises, 
or in these premises, were the fingerprints of Clarence Robert Day. 

Q. And it was on that information you placed him under arrest ? 
A. That is correct. 

Q. AndI believe you said that on the way to police headquarters 
in talking to the defendant, in response to a question by my friend, you 
said you asked the defendant how he was able to carry all these articles 
that were taken from the premises; is that right? A. That is right. 

Q. What did he tell you as to how he was able to carry them? 
A. He said he took a taxicab from the front door and put the things in 
the cab and went directly to the pawnshop in Arlington or Rosslyn. 

MR. McLAUGHLIN: That is all. 

* * * * 

MR. DWYER: Your Honor, might I ask a forthwith subpoena 
be issued for the arrest book of the detective bureau. As I recall it, 
the arrest was for-- 

THE COURT: You tell me that you read it and it says it was 
for investigation. I will grant that. 

MR. DWYER: I will go over there. 

THE COURT: I don't know that it is material, but I will permit 
it, and I will consider whether it is or not material. 


63 
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MR. DWYER: Well, the only reason I asked for it, Your 
Honor, is on the basis of the Mallory decision. 
THE COURT: Well, the Mallory decision doesn't apply to that, 
as I understand it, but you can bring it here. 
MR. DWYER: Well, I don't want it. It is a big book, Your 
Honor. I don't want to burden the Court with bringing a big 


book over. 

THE COURT: I decided the Mitchell case and the Supreme 
Court affirmed it at that time, where a man, shortly after his arrest, 
makes an admission of guilt. What happened after that doesn't render 
it inadmissible. And I think that has been reiterated time and again. 

I made that decision in the face of some obiter dictum in the 
McNabb case, but it was upheld. I think that is good law. In fact, I 
know it is. 

But, in all events, if you want that, it might have some perti- 
nency and I will let you bring that down. 

Thereupon-- 

MARVIN J. SEARS 
was called as a witness on behalf of the Government and, after being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Now, Officer Sears, your full name is what? A. Marvin 
J. Sears. 

Q. And you are a member of the Metropolitan Police Depart- 
ment? A. Iam. 

Q. And assigned to a particular detail? A. General assign- 
ment squad and detective bureau. 

Q. Were you so assigned on October 6, 1957? A. I was. 

Q. And on that date of October 6, 1957, did you see a man who 
was identified to you as Clarence Day? A. I did. 

Q. When and where did you see Clarence Day on October 6, 
1957? A. At police headquarters in the general assignment 
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squad office. 

Q. And approximately what time did you see him there? 
A. I first saw him about 8:30 or 9:00 a.m., October 6th. 

Q. Did you talk to him at that time? Just answer yes or no. 
A. Yes. 

Q. Now, on that date of October 6, 1957, did you have an oc- 
casion to go to the home of the defendant? A. I did. 

Q. And the defendant at that time lived there? A. 202 63rd 
Street, Northeast. 

Q. In the District of Columbia? A. That is true, in the Dis- 
trict of Columbia. . 

64 Q. Approximately what time did you arrive at those premises? 
A. About 10:30 a.m. the morning of the 6th. 

Q. And when you arrived at those premises, whom did you see? 
A. Italked with Mrs. Day, the defendant's wife. 

Q. And how did you see her? What did you do, if anything, 
prior to the time of seeing Mrs. Day? A. I talked with the defendant 
about-- 

Q. No, I meant how did you see Mrs. Day? Did you ring the 
doorbell? A. I did. I knocked at the door and Mrs. Day opened the 
door. I identified myself as a police officer of the Metropolitan Police 
and advised her that her husband was in custody and charged with 
housebreaking and would she have any objection to our searching her 
place. She said, "None whatsoever." ; 

She said that if there is any stolen property in her home, she 
wanted it out immediately. 

She then took us to her--the defendant's bedroom, and the 
defendant's bedroom is in the front part of the house, second floor. 

Q. Now, I will show you Government's Exhibit Number 2 
marked for identification, Officer, and ask if you can identify that 
exhibit? A. Yes, sir, I can identify these. 

65 Q. You identified defendant's exhibit number 2, a pair of shoes, 
as what? A. I identified these shoes as the shoes that I recovered 
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from the defendant's closet the morning of October 6th. I identified 
these as property that had been stolen from premises, 2504 41st 
Street, Northwest, apartment number three, which was subsequently 


identified by the complainant in that housebreaking. 

MR. McLAUGHLIN: That is all I have of this witness, Your 
Honor. 

CROSS EXAMINATION 

BY MR. DWYER: 

Q. What time of the morning was it that you saw the defendant, 
Officer? A. It was about 8:30 a.m. 

Q. What day of the week? A. October 6th was on a Sunday. 

Q. Where was it? A. Police headquarters in the general 
assignment squad office. 

Q. What was the defendant doing? A. He was sitting down in 
the chair. 

Q. Who was he with? A. He was talking with the complainant 

in another case. 

Q. And what complainant was it? A. I don't recall his name. 

Q. What was he saying? A. I don't recall the exact conver- 
sation. 

Q. Who else was with him? A. Would you mind repeating 
that, please? 

Q. Who else was with him? A. Precinct Detective Hamm, 
Clark Hamm. 

Q. All right, were they writing anything? A. I don't believe 
there was anything being written at that time, no. 

Q. How long did that take place? A. How long did which take 
place ? 

Q. The defendant talking to a complaining witness? A. I 
would say a half hour--45 minutes. 

Q. And you were there all this time? A. Yes, I was. 

Q. That would be from 8:30--that would be up until 9:15, is 
that correct, sir? A. That is correct. 
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Q. What happened then? A. I talked with the defendant my- 
self a little further, after the complainant left. 

67 Q. What did you talk about? A. I talked about his entering 
premises, 2504 41st Street, Northwest, and other-- 

Q. Who owned those premises? A. It was owned by Mr. 
Shepherd. 

Q. And what did you talk to him about? What did you say ? 

What did he say? A. I questioned him in regard to the housebreakings 
in that section. 

Q. Allright. A. We hada description of the defendant operat- 
ing in that section, which he fitted; thereby, I questioned about those 
cases. 

Q. How long did this take place? A. I don't recall the exact 
time; perhaps a half hour, 45 minutes. 

Q. All right, that would take you to 9:45 or 10:00 o'clock; is 
that correct? A. That is about correct. 

Q. What did you do then? A. We proceeded to the defendant's 
home. 

Q. All right, when you say "we," whom do you mean? A. Pre- 
cinct Detective Clark Hamm and myself. 

Q. Did you ask permission of the defendant? A. I did. 

Q. What did he say? A. "Go right ahead. I have no objection." 

All right, and did you take him with you? A. No, we did 


Why not? A. No particular reason. We just didn't take 


Where did you leave him? A. Pardon me? 

Q. Where did you leave him? A. In the general assignment 
squad office where we had been talking with him. 

Q. Whom did you leave him with? A. I think that--I just 
don't recall. Another officer probably took him down to the cell block 
until we returned. 

Q. What was that? A. I think he was taken down to the 
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cell block until we returned. 


Q. You don't know that you left him in the general assignment 
office? A. That is right. I asked him what happened to him. I don't 
really know. He was in the cell block when we returned. 

Q. When you left, you left him with another detective; is that 

correct? A. That is correct. 

Q. Was the other detective talking to him? A. I would say no. 

Q. Just sitting there looking at each other and not saying any- 


thing? A. I don't know that he was sitting there looking at anyone. 
He was prisoner in custody and he was under observation. 

Q. They were just sitting there quitely not talking; is that 
your testimony? A. I would say so, yes. 

Q. You went to the defendant's home. Did you knock at the 
door? A. That is correct, knocked on the door. 

Q. And Mrs. Day came to the door? A. She did. 

Q. Were you in uniform or civilian clothes? A. I was in 
civilian clothes. 

Q. You identified yourself? A. I did. 

Q. How did you identify yourself? A. I told her Iwasa 
Metropolitan Police Officer and then showed identification to that effect. 

70 Q. And did your other officer show identification also? A. I 

don't recall whether he did or not. 

Q. You told her you wanted to come in; is that correct? 
A. That is true. 

Q. You went in? A. True. 

Q. Is it an apartment or a house? A. A private home. 

Q. And individual house or apartment? A. I would say that 
was a semi-detached home. 

Q. Semi-detached house? A. Yes. 

Q. How many floors? A. Two floors. 

Q. And you went in the first floor, is that correct, the ground 
floor? A. Correct. 

Q. What room did you go into? A. The living room. 
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Q. And you talked with the defendant's wife? A. I did. 
Q. Then you went upstairs to the bedroom; is that a fact, sir? 


A. Yes, sir. 
71 Q. Then that is where you located these shoes that you identi- 
fied; is that correct? A. That is true. 

@. You came back to police headquarters with the shoes? 

A. That is true. 

Q. What time did you get back to police headquarters? A. I 
don't recall the approximate time. It was probably 11:15, something 
in that neighborhood. 

Q. You went back to the general assignment squad office? 

A. That is correct. 

Q. Was the defendant there at the time? A. No. We had to 
pick him up at the cell block and bring him upstairs. 

Q. You went down to the cell block to pick him up? A. Par- 
don me? 

Q. When did you go to the cell block to pick him up? A. Octo- 
ber 6th. 

Q. What time? A. About 11:15 a.m. 

Q. Right after you got back? A. That is correct. 

Q. You went down and brought him back up to the general 
assignment squad? A. Correct. 

72 Q. And talked to him some more? A. Yes, we talked with 
him further. 

Q. How long did you talk to him up there? A. Oh, I suppose 
another 15 minutes, half hour, something in that neighborhood of time. 

Q. What did you do then? A. The defendant admitted to us 
about these other housebreakings, or this particular housebreaking in 
question. We took him in the police cruiser up to this home, 2504 
4ist Street. 

Q. And where did you go from there? A. The complainant in 
that case wasn't home. We took him down the street to another house- 
breaking which he had admitted to us. 
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Q. All right, where did you go from there? A. He pointed out 
another house to us that he entered also. That went on for a while. 
He pointed out several apartments that he had broken into. 

Q. What did it go onto, what time? A. I imagine it was 
around 2:30 or 3:00 p.m. 

Q. Did you go back to police headquarters then? A. That is 
right. 

Q. Go back to the general assignment squad office? A. Yes. 

Q. Went up to see Sergeant Hamm with the defendant? 

A. Right--no, I think the defendant was placed in the cell 


Q. Are you sure about that, sir? A. Yes, Iam sure about 


Q. If I told you Sergeant Hamm testified you brought him back 
up to the office and stayed there, would you say he was mistaken? 

MR. McLAUGHLIN: I object to that. 

MR. DWYER: Sergeant Hamm testified to that. 

THE COURT: Sustained. 

' BY MR. DWYER: 

Q. Is it your testimony you didn't have the defendant, or your 
brother officer didn't have the defendant in the general assignment 
squad office again that day? A. Again that day, did you say? Just 
exactly what do you mean by that? 

Q. After you brought him back from these tours, you said you 
had put him in the central cell block; is that right? A. That is right. 

Q. After you put him down there to bring him up, did anybody 
bring him up? A. I couldn't answer that. I didn't bring him up. 

Q. Did you see him again that day in the general assignment 
squad office? A. No. 

Q. Isn't it a fact, sir, that you and Sergeant Hamm worked 
overtime this day on this case, talking to the defendant? A. I would 
say that is not true. 

Q. You deny that? A. Yes. 
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MR. DWYER: All right, Your Honor, at this time I will ask 
for a forthwith subpoena to Sergeant Hamm. His testimony has already 
been given in court on a motion. This testimony is contrary. 

THE COURT: If there is any conflict, you can get him. 

Officer , what time of day was it he first admitted, the defend- 
ant, that he had any connection with the Shepherd property? A. About 
11:00 a.m. , Your Honor, 11:00 or 11:15, after I returned with the 
shoes in question. 

MR. McLAUGHLIN: That was the first time he made any ad- 
missions about the Shepherd property? What is the location of that ? 

THE WITNESS: 2504 Forty-first Street. 

MR. McLAUGHLIN: It was the defense that brought that in, 
Your Honor. 

THE COURT: I understand. 

75 Iam trying to find out the first time he made the admission. 
He brought it out, but I want to find out what time. 

All right. 

THE WITNESS: Do you want me to answer that ?: 

THE COURT: No, I got it. 

MR. DWYER: Shall I proceed, Your Honor? 

THE COURT: Yes. 

BY MR. DWYER: 

Q. Now, Officer, what time did you and Sergeant Hamm go out 
that day? A. This thing has been four or five months ago. I think it 
was inthe neighborhood of our regular checking-off time of 4:00 p.m. 
It wasn't any earlier--could have been a few minutes earlier. When 
you mentioned working overtime, we don't consider that overtime. 

Q. Well, when you say a few minutes, would you give a maxi- 
mum limit on that? Would you say fifteeen would be the most? A. I 
can't answer that, Mr. Dwyer. 


Q. All right, then, sir, would you deny that you worked at 
least an hour overtime that night on this case? A. No, sir, I wouldn't 
deny that. I paid no attention to the time. We get mixed up in an 
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investigation of cases and I don't look at the clock. 
Q. Well, you were working on this case up until 4:00; is that 
correct? A. Iam satisfied we didn't leave before that. 
Q. You were working on this case, on Day's case? A. That 


is correct. 
“Q. But you weren't talking to him? A. What do you mean, 
Mr. Dwyer? You say I wasn't talking to him? 
Q. You didn't see him in the general assignment squad office, 


interrogating up until 4:00? A. No, no, we did not. 

MR. DWYER: That is all. 

MR. McLAUGHLIN: That is all I have of this witness. 

MR. DWYER: May I have a forthwith subpoena, Your Honor, 
for Sergeant Hamm? 

THE COURT: Yes, we will have to get them out, I guess. It 
will be all right. 

MR. McLAUGHLIN: May the Officer be excused? 

THE COURT: If there is no objection. 

MR. DWYER: There is no objection, Your Honor. 

(Witness withdrew from stand.) 

Thereupon-- 

THOMAS COLBY 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Officer, your full name is what? A. Detective Sergeant 
Thomas Colby, attached to the general assignment squad in the detec- 
tive bureau. 

Q. On the morning of October 6, 1957, were you with Officer 
Daniels at the time that the defendant was arrested? A. Yes, I was. 

Q. Where did you arrest the defendant? A. At 4400 Texas 
Avenue, Southeast. 

Q. And where did you transport the defendant to from that loca- 
tion after his arrest? A. The office of the general assignment squad, 
300 Indiana Avenue. 
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* vk * * 

78 THE COURT: The papers now being handed to you by the 
Marshal, you made contemporaneously with the events ? 

THE WITNESS: Yes, sir. 

THE COURT: And you knew them to be correct? 

THE WITNESS: Yes, sir. 

79 THE COURT: If at any time you can't remember it, you can 
look at it and testify from it. If you can remember it, testify without it. 

MR. DWYER: Might they be taken from him until he says for 
the record he can't recall? 

THE COURT: You can turn them upside down right there. 

BY MR. McLAUGHLIN: 

Q. How did you transport the defendant from the place of his 
arrest to police headquarters? A. Back of a police cruiser. 

MR. DWYER: What? 

THE WITNESS: Police cruiser. 

* * * 

BY MR. McLAUGHLIN: 

Q. Now, on the way down, that is, from the time and place he 
was arrested to police headquarters, did Officer Daniels talk to the 
defendant? A. Yes, sir, he did. 

Q. Did the defendant talk back to Officer Daniels? A. Yes, 


Q. And was that conversation in regard to the housebreaking 
of Mr. Michas and his|apartment? A. Yes, sir, that is correct. 
80 Q. Can you recall what Mr. Daniels said at that time and what 
the defendant said, if anything, in reference to the housebreaking at 
Mr. Michas' apartment? A. Detective Daniels called to the defendant's 


attention that his fingerprints were found by one of our identification 
officers in the bathroom at the point of entry of this apartment that had 
been broken into, and that a couple of the radios that had been stolen 
from Mr. Michas' apartment had been located by Detective Perry of 
the Arlington County Police in the name of C. R. Day, where he had 
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put them up over in Rosslyn. 

And he told him, he said: "I think we have got you pretty cold, 
don't you?" And the defendant said: 'Yes, sir, I admit I did break 
into that place." 

And Daniels said: "Well, how come you went in the bathroom 


window when apparently there was an attempt made to get in through 
the front door ?" The defendant said that he tried to get in through 
the front door and he couldn't open it. 

Daniels said: "Well, what did you use, a screwdriver or what?" 
And the defendant said: 'No, I picked up a piece of metal from the 
street to try to gain entrance." 

And Daniels said: "How did you move all that stuff? Were you 
with anybody or was anybody with you at the time ? The defendant 
said: "No." 

And Daniels said: ''How could you have carried all of the 
property away with you?" He said, "I called a cab." 

* * * * 

CROSS EXAMINATION 

BY MR. DWYER: 

* ok * * 

Q. In other words, you refreshed your recollection? A. That 
is correct. 

Q. From the statement of facts that you made up yesterday 
afternoon? A. No, sir, I didn't say that. The statement of facts was 
made up at the time of his arrest. I referred to them yesterday. 

Q. And that is the statement of facts lying in front of you up 
there now? Is it not the statement of facts? A. That is correct. 

Q. Did you type that up or did Officer Daniels type it up? 

A. I did. 

Q. You did? A. That is right. 

82 Q. So you are testifying actually then from what you read yes- 
terday, a statement of facts; not from what you recollect; isn't that a 
fact? A. Well, that refreshed my memory. 
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Q. Yes, sir, but isn't it a fact that you are actually testifying 


from what it says in the statement? You have no independent knowl- 
edge? A. That is correct. 

Q. Yesterday? A. That is correct. 

* * * 

ALPHEOUS B. MASTERS 
was called as a witness on behalf of the Government and, after first 
being duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Now, Officer Masters, your full name is what? A. Alpheous 
B. Masters. 

Q. . You are a;member of the Metropolitan Police Department ? 
A. Iam, yes, sir. 

Q. Are you assigned to any particular duties as a member of 
the Metropolitan Police Department? A. I am assigned to the bureau 
of identification, and part of my duties there is to work with finger- 
prints. 

Q. And you have been in that job for how long? A. Since 
July 1942. 

Q. And do you devote your full time to that as a member of the 
Metropolitan Police Department doing working hours? A. I do, yes, 
sir. 

Q. And, as a fingerprint expert, you have testified in this 

court; have you not? A. I have, yes, sir. 

Q. Fewor many times? A. Yes, sir, quite a few times. 

Q. Now, on August 16, 1957, were you a member of the Metro- 
politan Police Department? A. I was, yes, sir. 

Q. On that date, August 16, 1957, did you have an occasion to 
go to 1758 P Street, Northwest, in the District of Columbia? A. I did, 
yes, sir. 

Q. Can you recall the approximate time that you went to those 
premises on August 16, 1957? A. I don't have that time available and 
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I don't recall just exactly what time it was. In fact, I couldn't say it 
was in the morning or the afternoon. I had quite a few jobs to go to 
and I don't remember at this time. 

Q. Well, now, do you remember arriving at those premises 
at that time? A. I do, yes, sir. 

Q. And did you make an examination of those premises? A. I 
did, yes, sir. 

Q. Now, how are the premises laid out; can you tell us that? 

A. Well, first you walk in the building, which leads you'to a 
vestibule. And inside this vestibule, there is an entrance to the first 
floor apartments, a door leading into that, a door leading to the up- 
stairs apartment. So, naturally, my call was to the first floor so that 
is what I was interested in. 

So you want me to give you a complete outlay of the first floor? 

Q. Yes. A. Well, you walk inside the door and walking back 
towards the rear of the building there is a long hallway that extends 
all the way back. At the back end of this hallway there is a room there 
that I believe is used as a kitchen. 

As you go in this hallway, immediately to the left there was a 
door which lead into a one-room apartment there. And you went down 
the hallway a distance further and there was another door which lead 
into another one-room apartment. And just beyond that, there was a 
bathroom. 

Q. You say "one-room apartment," you mean one-room of the 


apartment? A. Well, one room of that floor. 
Q. That is right. A. And, according to the information that I 
had, there was one person living in each one of those rooms. 
86 Q. Go ahead. A. And just beyond the bathroom there was 
another room. Now, that particular room, I did not go into. 


Q. All right, now, what did you do on arriving at that scene, at 
that address? A. Well, my attention first was drawn to the second 
room. The door had been removed completely and set aside, and it 
had been removed by taking the pins from the hinges and setting the 
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door aside. 

This door showed pry marks that were made from the inside and 
also from the outside, showing that there had been an attempt made 
from the outside to pry it open, and that there had been an attempt from 
the inside--or actually a successful movement to take the door out of 
the frame completely. 


Q. All right, goahead. A. I processed this door for latent 


prints. I foundprints on the door. 

And then later on I looked out the window. I processed the win- 
dow first and looked out. 

Q. What window are you talking about? A. Well, when you go 
in this room, to your right there is a window which faces to the back 
of the building. And the window overlooks an areaway. 

87 So when I looked down alongside this building, there were no 
visible marks to show that anyone had climbed up this wall, or on the 
top of the screen door which lead into the basement. There were no 
marks at all. 

So then I went around to the bathroom window and from there I 
could see that the window sill had been disturbed; and also that some- 
one had put their hands up along the door--or rather the window trim 
in the bathroom. 

So I processed the window--rather--yes, the window trim and 
the door--or rather the window sill in the bathroom. 

Q. When you say you processed those marks that you found 
there, just what did you do in reference to them? A. Well, the pur- 
pose of this processing is to make visible any prints that may have 
been left by someone on this surface. The means that I used to do that 
was to apply fingerprint powder to these surfaces by brush. And this 
powder makes the print visible--makes it visible so you can see it. 

Q. When you saw it visible there after applying the powder, 
then what did you do to it or with it? A. Well, in this particular in- 
stance, it was impossible to photograph the prints. So I preserved 
t hese prints by applying a piece of scotch tape over them, and I lifted 
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this off and that brought the print with it, and I put that ona 
piece of white paper. 

Q. Have you got that adhesive tape now that you did that with? 
A. Yes, sir, I do. 

Q. Let's see it. 

(Witness hands the paper to Mr. McLaughlin. ) 

MR. McLAUGHLIN: Will you mark this as Government's Ex- 
hibit Number 3? 5; 

(Paper containing fingerprints was marked Government's Ex- 
hibit Number 3 for. identification. ) 

THE COURT:. Were there any other prints on that door at all, 
fingerprints ?: ae 

THE WITNESS: There were quite a few prints on the door, yes. 

THE COURT: That were visible ? 

THE WITNESS: Yes, sir. 

THE COURT: How did you distinguish this print from the 
others? I mean how did you happen to pick these particular ones out, 
' because they were fresher ? 

THE WITNESS: Well, in order to explain this just a little bit 
further, the premises first gave the indication that someone had 
come in this bedroom window and had removed the door from the hinges 

and then went to the other parts of the apartment. 

But after another examination of the door, I seen the pry marks 
on the outside. So from that, my determination was that someone had 


attempted to pry the door from the outside and they were unsuccessful. 


And then they had went around to the bathroom window and from 
there they had swung themselves around from the bathroom window in- 
to the bedroom window. That was the reason that I actually went to the 
bathroom window to process it for prints. 

THE COURT: What I meant was you didn't take all the finger- 
prints that were on the door and window, or did you? 

THE WITNESS: Yes, sir. 

THE COURT: You took everyone on there? 
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THE WITNESS: Yes, sir. 
THE COURT: And the ones you are identifying now-- 
THE WITNESS: Are the ones on the window trim in the bath- 


I did not identify any of the defendant's prints on the bedroom 


THE COURT: Oh, you didn't? 
THE WITNESS: No, sir. 
90 THE COURT: | Well, now, were the other fingerprints on the 

window frame other than his ? 

THE WITNESS: I am sorry? 

THE COURT: Were there other fingerprints on the frame, 
other fingerprints on the window frame than his? 

" ‘THE WITNESS: No, sir. 

THE COURT: That is what I am trying to get at. 

THE WITNESS: No, sir. 

THE COURT: They were the only ones? 

THE WITNESS: There was a partial print on the window sill, 
which had no value for identification. 

I might say that these prints on this, on the window trim--as 


a piece of trim faces you like this (indicating), these prints came from 
alongside this edge (indicating), which is about an inch--probably about 
three-quarters to an inch thick board. They were along this edge (in- 
dicating) where a hand had been placed in this fashion here (indicating). 
THE COURT: Is there anyway, Mr. Masters, to tell whether 
they are fresh or not; I mean whether they are a day old or a week old 


or two months old? 
THE WITNESS: Not to bring it down to any specific time. 
THE COURT: I don't mean that, but I mean could you say that 
91 they were not two months old or not a month old? Would it be 
possible to say that? 
THE WITNESS: Not with any degree of certainty, I wouldn't say. 
THE COURT: Go ahead. 
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BY MR. McLAUGHLIN: 

Q. Showing you Government's Exhibit Number 3, you say that 
is what again? A. Well, this portion (indicating) is the print lifted 
from alongside the window trim in the bathroom. 

Q. And what did you do with that after you lifted the print from 
the window trim of the bathroom? A. Well, of course, this was taken 
to the bureau of identification, and a proper record made, and-- 

MR. DWYER: I think we should know what he did was the 
question. 

THE WITNESS: That is what I did. I took it to the identifica- 
tion bureau and made the proper record in the bureau and then I made 
this jacket here (indicating), and this was placed in the file. 

Then there come a time when Officer Daniels asked me to make 
the check against a Clarence Robert Day's prints. So I went to the file 
and removed those prints from the file and made this check, and I 
found that the prints that I lifted from this window trim were identical 

with this Clarence Robert Day's that we had in the files. 


Q. Now, did there come a time when you had additional finger- 


prints of the defendant, which were more recent than the ones you had 
in the file? A. That time did come, yes, sir. 

Q. And when was that; can you recall? A. That was on Octo- 
ber 6th. 

Q. And those fingerprints at that time were taken of the defend- 
ant by whom? A. They were taken by Private Charles Sullivan. 

Q. All right, and were they turned over to you? A. They 
were, yes, sir. 

Q. Now, those prints that were taken of the defendant by 
Charles Sullivan on October 6, 1957--did you make any comparison 
of those with the fingerprints that you found in those premises on 
October 6, 1957? A. Idid, yes, sir. 

Q. And what is your opinion as to the prints turned over to 
you by Charles Sullivan on October 6th and the prints found by you in 
these premises on October 6, 1957? A. They are one and the same. 
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Q. Made by the same individual? A. By the same individual. 
93 MR. McLAUGHLIN: I believe that is all I have. 
CROSS EXAMINATION 

BY MR. DWYER: 

Q. All right, Officer, how many sets of prints did you get out 
of the apartment? A. I would have to ask you first what you mean by 
"sets of prints"? 

Q. All right, how many prints did you take from that apartment ? 
A. I don't know because I actually haven't counted them. There are 


quite a few lifted prints. 

Q. Would you say there are more than ten or less than ten? 
A. Well, as I say, I haven't counted them. I would say ten might be 
a good figure to start with. 

Q. And those ten were taken from the door and the window; is 
that correct? A. They were taken from the door and the window, and 
there was also some prints on a glass jar that was used as a bank. 
This was found in the front room of the apartment. 

Q. And in all there were ten prints taken from those three 
different places; is that right, approximately ten? A. Approximately 
ten. 

Q. All right, and of those ten prints, you say how many of 

94 them were those of the defendant? A. There are actually 
three of those belong to the defendant. 

Q. And those three that belong to the defendant were taken 
from where, sir? A. Alongside of the edge of the window trim in 
the bathroom. 

Q. All right, now, that is, all three of them were taken from 
there; is that correct? A. That is correct, sir. 

Q. What fingers do those prints come from? A. That is the 
left middle, ring, and little fingers. 

Q. Were they beside each other? A. They were, yes, sir. 

Q. Would you say that they were all made at one time? A. In 
my opinion, they were made at one time. 
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Q. And I believe you already indicated you have no idea as to 


how old those prints are; is that correct, sir? A. That is correct, 


yes, sir. 

Q. All right, now, of the other seven prints--roughly, the 
other seven prints--that you say you have got, have you identified 
them as to whom they belonged to? A. I have not, no, sir. 

Q. You havenot;is that correct, sir? A. That is correct. 

95 Q. In other words, sir, is it your testimony that you took 
approximately ten prints from this apartment, and that one of the offi- 
cers in this case gave you a set of prints, or told you to compare 
Clarence R. Day's prints with those approximately ten; is that correct? 
A. That is correct, yes. 

Q. And that was with the purpose of finding out if any of 
Clarence Day's prints matched any of the ten that you had gotten; is 
that correct, sir? A. That is correct, yes, sir. 

Q. In other words, you set forth with a deliberate purpose of 
trying to find points of identification in some of those prints that you 
had taken from the house with some of the prints of Clarence Day; is 
that correct, sir? A. That is not quite correct. There are qualifica- 
tions to that. 

Q. Would you qualify your answer, sir? A. I would like to 
say, first, that when I sit down to making a comparison, my thought in 
mind is not that this is the person's prints that Iam attempting to 
match. My thought in mind is that this is not the person's prints and 
I have to prove to myself that this is the person's prints. 

Q. Well, sir, I was not accusing you of any immoral act. I 

am certain you did the job in the proper manner. But you did 
have the directive or the request from an official sow ce that you com- 
pared the ten prints that you got with Clarence Day's for the purpose 
of obtaining any similarity? A. Yes, that was the idea, yes, sir. 

Q. That is right. And out of those ten, you found three. 

How about the prints that you found on the jar, the glass jar? 
Did they identify with the defendant's? A. No, sir, they have not been-- 


68 

Q. Were you not told the glass jar had money taken from it? 
A. Iwas, yes, Sir. 

Q. And you got prints from the front door; did you not, sir? 
A. No, sir. 

Q. You didn't get any prints off the front door? A. No, sir 

Q. Ithought you just testified that you got approximately ten 
prints from the rear window, the glass jar, and the front door ? 
A. The front door is the door--there are actually--there is a front 
door, and then you go in the front door and then there is a vestibule, 
and beyond that vestibule is another door. 

* * a aK 

Q. Now, these three prints that you did find that compared with 
the defendant's prints--were they flat prints or were they concave-- 
convex? A. Well, these prints were from a flat surface, so they 
would have had to have been in a level plane. 

Q. Ali right, didn't you say there was molting there around 
the window sill, the window frame? A. I said, if I remember cor- 


rectly, that there is a window--yes, a window trim. Now, there may 


be some questions as to whether that is the proper way to refer to it 


or not. 

Q. Well, but it is your testimony that the prints you did lift 
were on a flat surface? A. That is correct, yes. 

Q. Why couldn't they be photographed? A. Because the prints 
were in an area that the camera--it was impossible to get the camera 

98 into. The prints were only approximately a quarter of an inch 
from the wall and it would be impossible to get the camera up to the 
wall close enough to take photographs. 

Q. You can't take an angular shot; is that correct? A. You 
could take an angle shot, but you would have distortions and you 
probably wouldn't get a true picture. 

Q. Well, you have got to have distortion when you lift prints 
with the scotch tape, too? A. No, sir. 

Q. Is lifting prints with a scotch tape a standard method of 
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procedure, or is taking pictures a standard method? A. Well, 
actually, neither. I wouldn't refer to either one of them as a standard 
method. 

Q. Well, let me rephrase it. 

Isn't it usual for you to take pictures whenever you can, and 
then blow them up? A. That is correct. Where it is possible, you 
take pictures. But, if it is impossible, then you have to use other 
means. 

Q. How many points of identification did you find in these 
prints with the defendant's prints? A. I have twelve marked off in the 
exhibit, but there were actually more points. All in all, I counted 
fifteen points of identification. 

Q. Now, how many points can you possibly get of identification, 
Officer? What is the maximum? A. Well, that would depend entirely 
upon the individual as to whether they hada large number of points of 
comparison or a lesser number. 

Q. Well, sir, in your training you learned what the maximum 


number of points of identification were, didn't you? A. That is two 


different matters entirely. 

The maximum number of points for identification depends en- 
tirely upon each and every case. 

In any given case, what you need is a sufficient number of 
points, regardless of the number, to establish a basis for an opinion 
as to whether the two prints are the same or not. 

Q. This is only an opinion in this case, is it not, sir, that 
the prints are identical? A. That is correct, yes, sir. 

Q. In your experience, what is the greatest number of points 
of identity that you got in your own personal experience? A. Well, I 
would have to ask you a question and see if we are thinking along the 
same lines. 

Q. I don't want you to ask me a question. I will ask youa 
question. I will rephrase it then if you don't understand my question. 

100 In your experience as a fingerprint expert, in comparing latent 
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prints, the defendants' prints, what are the maximum number of points 


of identification that you, sir, have ever gotten? A. In any case? 

Q. Inanycase. A. Well, I can't recall any definite number, 
but I have had cases where I have had good clear latent prints and I 
have counted up as many as seventy-five points of identification. 

But I would like to qualify that just by saying this: You don't 
mark out all of the points of identification. You mark out what you 


have found to be the basis for your opinion. . 

Q. All right, sir, in this case here I believe you said you 
marked out eleven? A. Twelve points. 

Q. Twelve points, and that you found some more? A. That is 
correct. 

Q. Approximately how many more did you find? A. There 
were at least three more that I know of. 

Q. That would be fifteen points of identification in this particu- 
lar case; is that correct, Officer? A. That is correct, yes, sir. 

Q. Now, further, as a fingerprint expert, is it not true that 

101 everyone of us have fingerprints that have some points of iden- 
tification with everybody else; yours and mine, for example? A. I 
would say that is true, yes. 

MR. DWYER: That is all. 

REDIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. To get the record clear, Government's Exhibit No. 3, I 
believe you said, is the one you lifted from the window sill? A. That is 
correct. 

MR. McLAUGHLIN: Will you mark this as Government's Exhi- 
bit No. 4 for identification. 


(Fingerprint Card was marked Govern- 
ment's Exhibit No. 4 for identification. ) 


MR. DWYER: This does not sound like redirect to me. 
MR. McLAUGHLIN: I didn't offer this. That is why Iam doing 
it now so as to get it in the record. 
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MR. DWYER: We were talking about a lot of things and there 
was nothing-- 

THE COURT: If you overlooked it, you can do it. 

MR. DWYER: I would like to see them too, Your Honor. 

THE COURT:. He can see them. 

MR. DWYER: You didn't show it to me before trial. 

THE COURT: While he is looking at them, Officer, in your 

102 experience is similarities of twelve points sufficient to estab- 
lish an identity beyond question? 

THE WITNESS: They are, yes. 

BY MR. McLAUGHLIN: 

Q. Showing you Government's Exhibit No. 4 for identification, 
those are the prints taken by Officer Sullivan on October 6, 1957? 

MR. DWYER: We stipulated that, Your Honor. This Officer 
cannot testify to that. 

MR. McLAUGHLIN: I appreciate that. 

BY MR. McLAUGHLIN: 

Q. They are of the defendant; is that right? A. That is correct. 

Q. Those are the fingerprints you made the comparison with 
those found by you in the premises; is that right? A. That is correct. 

RECROSS EXAMINATION 

BY MR. DWYER: 

Q. You didnot take these fingerprints by Officer Sullivan, did 
you? A. No, sir. | 

Q. So you don't know whether they were the prints taken from 
Officer Sullivan or not, do you? A. As I understood the question, we 
were going by the record and the record indicates these prints were 

103 taken by Officer Sullivan. 

Q. Sir, do you recall Mr. McLaughlin asking you if these were 
the prints taken by Officer Sullivan and you answering yes? A. I still 
say yes. 

Q. You weren't there when he took them, were you? A. No, 
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Q. All right, now, this other one, this Government Exhibit No. 
3, this card here (indicating)--it is folded. What are the other prints 
on this card? A. They are the prints that came from the window 
sill in the bathroom. 

Q. In other words, all of these prints came from the window 
sill; is that right? A. No, that is not true. 

Q. All right, tell me what they are from, then? A. The 
prints that are on the bottom of that card, the three fingers together, 
came from the window trim, and the ones on the rest of it came from 


the window sill. 

Q. All right, now, how about the ones on the rest of it? Are 
they also the defendant's? A. They have not been identified as the 
defendant's. 

MR. DWYER: That is all. 

MR. McLAUGHLIN: I understand, Your Honor, my friend will 
stipulate that Government's Exhibit No. 4 was taken by Detective Sulli- 


104 van, Police Officer Sullivan, on October 6th; is that right ? 
MR. DWYER: I understood that is what Iwas stipulating to, 
Your Honor. If Mr. McLaughlin is offering them, I gather he is not 
ready to accept any stipulation. 
THE COURT: If he stipulates to that, that is all right. 
MR. McLAUGHLIN: The Government will offer in evidence, 
Your Honor, Government's Exhibits 1, 2, 3, and 4, and rest the case. 
THE COURT: All right, admitted. 


(Documents previously marked Govern- 
ment's Exhibits Nos. 1, 2, 3, 4 for 
identification, were received in evidence. ) 


MR. DWYER: In view of the fact we have no jury, I move for 
a directed verdict of judgment of acquittal. 

Now, if Your Honor will indulge me for a moment -while I 
organize my thoughts here. 

Number one, if Your Honor please, I think I should argue the 
legality of the search in this particular case. 

As Your Honor will recall, the search of the defendant's 
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home disclosed-- 
THE COURT: Excuse me just a minute. That relates only to 
105 Exhibits 3 and 4, doesn't it? 

MR. DWYER: Yes, Your Honor, that is right. 

THE COURT: The only thing I want to hear you argue on that 
is whether I am not forced to wait until the testimony is closed on that ? 
You can argue that. 

MR. DWYER: Well, I have no objection to that procedure, 
Your Honor, if Your Honor will allow me to reserve my motion for a 
directed verdict. 

THE COURT: I certainly will. 

The way the testimony is now, the way it stands now--I know 
what you are talking about--the way it stands now is they talked to 
him up at the station shortly after his arrest--talked to the defendant. 
He denied any involvement in this Shepherd case. 

And then they asked him if he had any objection to their going 
to his home and he said: "No, go on over there and look through as 
much as you like." 

Then when they went over there, they knocked on the door and 
his wife responded and she said: "Yes, come on in. If there is any- 
thing wrong here, I want you to get it and get it out of here." 

Now, that is the way it stands, isn't it? 

MR. DWYER: Yes, Your Honor, that is correct. 

THE COURT: I think that makes it a prima facie case, a proper 
going in. 

106 What I will do after the end of the testimony, I don't know. 

MR. DWYER: Well, then, Your Honor, I will reserve argument 
then on both the confession and the evidence. 

But I would like to move for a directed verdict, judgment of 
acquittal, to counts three and four for these reasons: 


Over and above, as Your Honor had indicated, assuming that 
the shoes have been admitted, or would be admitted as evidence, then 
you have before you one pair of brown shoes, standard shoes. This 
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man saw them over a week before the housebreaking. The only way 
he can identify them is because there is a thread cut off in the toes. 

Now, the shoes have been offered in evidence, and I know the 
record will not disclose it but Your Honor can see from looking at the 
shoes that there is no indication of any thread was cut off in the toe of 
the left shoe. 

The second way--I thought I made this clear on cross examina- 
tion--that the complaining witness identifies the shoes as being his 
was because he wore his heels down on the right, and these heels were 
worn down on the left. Now, I submit to Your Honor that is absolutely 
ridiculous. 

THE COURT: The strongest thing in the third and fourth count 
is the fact that he admitted his guilt at 11:00 o'clock, after being shown 
those shoes, and said they were the ones involved. Now, if you get 
that suppressed, then you may have a point. If you don't, why you have 

107 an admission. 

MR. DWYER: Of course, Your Honor, I intend to argue that 
later on. 

But, as Your Honor has raised it now, I will just say this to the 
Court: I don't think there is any question, or can be any question, or 
will be in Your Honor's mind even at this time without us putting on any 
evidence, that obviously when he was shown these shoes later on, no 
matter what he admitted to, no matter how much evidence they had, it 
is absolutely prohibited by the Mallory decision. 

THE COURT: I don't think so. 

MR. DWYER: They have admitted, Your Honor--just to re- 
fresh Your Honor 's recollection--I probably shouldn't, but I think it 
might be repeating--these officers themselves testified--the Govern- 
ment's evidence showed that they arrested him for one crime. They 
take him to police headquarters, grill him, take him out to various 


scenes of alleged crimes, and then bring him back. 
Now, that is well within the language the Supreme Court has 
condemned, Your Honor, that the only purpose of it was to discover 
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evidence of other crimes. And the Supreme Court has eliminated the 
necessity of coercion or duress, a situation that may lend itself to such. 


108 Now, I will argue that more fully later, Your Honor, but at the 


present time my motion is for a directed verdict on three and four. 
I think that is very relevant that if Your Honor is bothered by that 
particular point as an admission-- 

THE COURT: What do you think the Supreme Court decision 
was? F 
MR. DWYER: The Mallory. 
THE COURT: That it eliminated the involuntary proposition? 

I know that has been argued. 

MR. DWYER: I think that they are saying, Your Honor, a situa- 
tion which lends itself to a prolonged questioning of the defendant, or 
the possibility of a third degree method, or anything that is designed 
to elicit information of guilt of other crimes, or any action that is in 
violation of his being taken directly to a committing magistrate. 

THE COURT: The way I have interpreted that, and I think the 
504 decision of the Court of Appeals even determines it that way too-- 
the way I interpret it is that if a man is arrested with no improper 
conduct on the part of the police, and within a reasonable time he is-- 

I mean no conduct that I frown upon--and within a reasonable time he 
confesses, it is admissible. 

Now, I know that there are some other judges in the Court of 
Appeals that seem to indicate a mere lapse of time--I don't think they 

109 said four hours is too long yet--I don't believe they have--but 
the majority seems to indicate that mere lapse of time isn't enough. 

Wasn't it the Reddick case? 

MR. DWYER: Yes, Your Honor. 

THE COURT: And I believe until the decision comes down 
directly over-ruling it, I will have to follow that. 

If the defendant is arrested and he admits his guilt, as they 
say this man did, certainly on these first two, immediately, and then 
tells them when they ask him about others, if he begins to co-operate 
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at any point early without extensive questioning and then he tells them 
he went out in the neighborhood, I think they have a righttotake him 
and corroborate it. 
I don't believe there is anything so far that it says that is wrong. 
What they say is wrong--in every case, you will find the rule is this 


prolonged and relentless questioning and the giving of lie detector 


tests, and all that kind of harassing of him before he confesses. I 
think that is the rule. 

Now, I really do believe--I will tell you and Mr. McLaughlin 
exactly how I am thinking--I really do believe in this Shepherd case, 
if I have to strike those shoes on the basis of an unlawful search, then 
I think the whole case drops. Because I believe the courts have gone 
so far as to say that anything they say in relation to those shoes would 
fall with them. 

110 But I don't know whether I am going to strike it or not. I will 
have to wait until I hear some testimony. I think so far it is all right, 
the search is. 

On the other two counts, I mean the evidence seems to be per- 
fectly clear as far as I can see it--I mean the first and the second. 

Well, I will hear your testimony. I will over-rule it and let you 
renew it at the close of your testimony. 

MR. DWYER: I would like to call Officer Hamm. 

Thereupon-- 

CLARK WILLIAM HAMM 
DIRECT EXAMINATION 

BY MR. DWYER: 

Q. What is your name and address, sir? A. My name is 
Clark William Hamm. My address? 

Q. Yes, sir. A. 4910 25th Street, Arlington, Virginia. 

Q. And you are attached to the Metropolitan Police Department; 
are you not, sir? A. Iam. 

111 Q. Asa detective sergeant? A. Precinct detective. 

Q. Now, directing your attention, sir, to the arrest of the 
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defendant--I believe that was on October 6, 1957; is that correct, sir? 
A. That is correct. 


Q. Now, that was a Sunday; was it not, officer? A. Yes, it was. 
* * * * 


Q. All right, now, sir, directing your attention to the time you 


went out--do you recall the time you said you went off duty that day ? 
A. It was about 5:00 o'clock. 

* * bd * 

112 THE WITNESS: I remember saying that we worked until about 
5:00 o'clock on the case. 

BY MR. DWYER: 

Q. Do you recall also saying that you worked and interrogated 
the defendant up until the time you left? A. I said that we interrogated 
the defendant, and then we went to his house and left him in the cell 
block, and then we came back. We weren't interrogating him all through 
the day. 

Q. Iknowthat. A. We had lunch and so forth. 

Q. Irealize that. But after he was put in the cell block, you 
brought him back upstairs. You were interrogating him at 4:00 o'clock , 
weren't you? A. No, at 4:00 o'clock he was showing us the various 
apartments that he broke into. 

113 Q. Well, sir, let's go all over it again. What time did you come 
into the case? A. About 9:00 o'clock in the morning. 

* * * * 

Q. You asked him questions about various crimes, did you 
not, and Sears did too. How long did that last? A. From about 9:00 
or 9:30 until about 10:30. 

Q. And then what did you do, take him out? A. No, then we 
put him back to the cell block, and then we went out to his house 
away over in Northeast, 63rd Street, Northeast. 

Q. Then you came back to police headquarters? A. That is 
right. 

Q. About what time? A. About 11:20 to 11:30. 
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Q. You picked the defendant up out of the cell block at that 
time, didn't you? You did those things? A. Yes, sir. 

Q. You interrogated him about a crime; did you not? A. Yes, 

114 sir. 

Q. How long did that interrogation last? A. About three- 
quarters of an hour. 

Q. Where did you leave him? A. Down in the cell block. 

* O* * a 

Q. How long was he down there before you saw him after that ? 
A. Well, he asked for some clothes, so we went back out to his apart- 
ment--I mean out to his house--and picked up some clothes for him. 
He said he wanted to wear them in the court the next day. We came 
back and we had lunch, and we asked if he wanted to show us where the 
places were that he broke into, and he said he did. So we went in the 
cruiser and he directed us how to get to the scene of the housebreaking. 

Q. All right, now, in other words, you went out to his house 
twice that day? A. Yes, sir. 

Q. Was Sears with you bothtimes? A. Yes, sir. 

Q. Now, when you started to go out to look at these various 
scenes of the housebreakings, what time was that ? Approximately 
1:00, 2:00, 3:00, or 4:00 o'clock? A. I would say between 3:00 and 
4:00. 

115 Q. Between 3:00 and 4:00? A. Yes. 

Q. How long did it take? A. I checked off about 5: 00, so ap- 
proximately an hour or an hour and a half. 

Q. All right, how many places did you goto? A. Three places. 
He showed us three places. We went to three. 

Q. You only went to three of them? A. Yes, sir. 

Q. That took you an hour and a half? A. That is right, 
driving out there and riding back. 


* * * * 


Q. So then you should have gotten him back about twenty 


minutes of 5, if you checked out at 5, shouldn't you? A. Approximately 


that time. 

* ee * * 

116 Q. You spent that entire day, in company with Officer Sears, 
investigating the defendant, didn't you? A. Most of the day. 

Q. Either in interrogating him or in parading him around to 
search his home? A. Well, we went to noon roll call, and we had 
lunch. But most of the day we were. 

Q. And all of it was with a view to obtaining evidence against 


the defendant; was. it not? A. Investigating the cases he was involved 


in. 

Q. And obtaining evidence against him; isn't that a fact? That 
is your job, isn't it? A. Yes. 

* * * * 

MR. DWYER: I will call Mrs. Day, please. 

Your Honor, I am in the difficult position now of being without 
a jury. This witness that I have on the stand will testify about two 
things, both as to the defense and also astothe search. I didn't want 

117 Your Honor to think that I was waiving my motion on the search, 

because ordinarily-- 

THE COURT: You don't have to waive anything before me. 

MR. DWYER: That is what I want to make clear, Your Honor, 
because I didn't want to run it all together and have Your Honor say I 
waived. 

Thereupon-- 

INEZ MILLS DAY 
DIRECT EXAMINATION 

BY MR. DWYER: 

Q. Mrs. Witness, what is your name and address, please? 
A. Mrs. Inez Mills Day. The address is 202 63rd Street, N.E. 

Q. And were you living at that address in August and October 
of last year? A. Yes, I was. 

Q. Andyouare the wife of the defendant here, Clarence Day; 


are you not, ma'am? A. Iam. 
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Q. Now, at that time he was living with you as your husband? 
A. That is right. 

* ake * * 

118 Q. Now, do you know where your husband was working on that 

day? A. Yes. 

* * * a 

Q. Where was he working? What was his job? A. He worked 
for the Humphries Real Estate Company--I think it is at 4300 Texas 
Avenue, N. E. 

Q. What was his job there? A. Well, he was resident manager. 

Q. All right, and was it a full-time job or part-time job? 
A. Full time. 

Q. Was he in charge of the premises, if you know? A. He 
was in charge. 

Q. Were you working at that time? A. Yes, I was. 

Q. Where do you work? A. At St. Elizabeths Hospital. 


119 Q. Did there come a time when Officer Hamm, or any officers 


of the Metropolitan Police Department came to your home? A. Yes. 

Q. When was that? A. That was on the 6th day of October, 
1957. 

Q. All right, tell us what happened. Who came and what time 
was it and what happened? A. Well, to begin with, in the morning of 
that date. 

Q. Goahead. A. Well, in the morning of that date, two offi- 
cers came--I don't remember their names. It was early in the morn- 
ing, approximately 6:30 or 7:00. And then later on, Mr. Hamm and 
Mr. Sears came. 

Q. All right, that is what I am directing my question to. Tell 
us what time they came and what you did and what they did. 

A. Well, they came approximately 10:30 during the day--I am not sure 
of the time but approximately. And, of course, they told me that-- 
Mr. Sears introduced himself as Mr. Sears, and Mr. Hamm, and that 
they were from the police department. And, of course, I told them 
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that they could come in. 

And Mr. Sears told me that my husband, Clarence, was in some 
serious trouble, he was afraid, and that he was afraid that he would 
have to search the house because he had some property that did not 
belong to him in the house. 

120 Q. All right, did he search the house? A. That, he did. 

Q. And did you give him consent to search the house? A. I did. 

Q. Why? A. Well, he told me he was from the police depart- 
ment and, of course to say no--I didn't figure I would gain anything 
because they would search the house if he had to. 

Q. All right, Iam going to show you what has been marked as 
Government's Exhibit No. 2, Mrs. Day, and ask you if you have ever 
seen those shoes or shoes like them? A. I have. 

Q. And where have you seenthem? A. Well, to begin with, 
that same pair of shoes were sitting in the furnace room of that building 
where he worked at, where the trash and everything was disposed of. 

Q. All right, and were those shoes-- A. AndI can even tell 
you the date that I saw those shoes there. 

Q. What date? A. It was on the 4th of September. 

Q. All right, were those shoes taken from your apartment by the 
police officers? A. They were. 

* * * 

121 CROSS EXAMINATION 

BY MR. McLAUGHLIN: 

* * a * 

Q. And, prior to October 6, 1957, how long had you lived at 
that address? A. Approximately two and a half years. 

* * * * 

122 Q@. And those two and a half years you lived there, you lived 
alone with your son; did you not? A. And my brother. 

Q. And your brother; is that right? A. That is right. 


Q. And, of course, you paid the rent there; did you not? 
A. That is right. 
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Q. And you paid the rent there yourself for a period of approxi- 
mately two and a half years? A. Well, it would be two and a half years 
up until the time he came home. 


x rd * Ps 


123 Q. Well, now, on October 6th when the police officers came to 


your door, that is, to your house, they rang the doorbell; did they not? 
A. They knocked on the door. 

Q. They knocked on the door. And, as a result of that, you 
came to the door; isn't that right? A. I did. 

Q. And the police officers told you who they were? A. That is 
right. 

Q. And, in addition to telling you who they were, they showed 
you some identification; did they not? A. That is correct. 

Q. When they showed you that identification and told you who 
they were, you invited them in the house; did you not? A. That is 
right. 

Q. Isthattrue? A. That is true. 

Q. And then when you invited them in the house, they told you 
that your husband was arrested? A. That is correct. 

Q. And they told you that your husband was in trouble? A. That 
is correct. 

124 Q. And didn't they tell you at that time they thought that he had 
some stolen property in the house? A. That is correct. 

ok * * * 

Q. And didn't you say at that time: "Well, if there is anything 
stolen in this house, I want it out of the house?" Didn't you say some- 
thing like that? A. May I answer? 

Q. Yes, ma'am. A. I said that I did not know of any stolen 
goods in the house; but if it was, I would want it out. | 

Q. You would want it out of the house; isn't that right? 

A. That is right. 

Q. And then the police officers said something about looking 

around the house; isn't that right? A. They asked me if I would lead 
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them to where he kept his things. 

Q. And did you lead them to where he kept his things? A. I 
took them up to the bedroom. 

Q. Upto his bedroom; isn't that true? A. That is correct. 

Q. And, of course, if there was any stolen property in that 
house, you wanted it out of there, didn't you? A. That is right. 

125 * * * * 

Q. And then didn't you lead the police up to your husband's bed- 
room? A. After they asked if I would take them where he kept his 
things. 

Q. And then you lead them up to the bedroom; isn't that true? 

A. That is correct. 

Q. And it was in his bedroom where these shoes were recovered; 

isn't that true? A. That is correct. 


a * * * 


126 THE COURT: Yes, right at the beginning. Tell me right at the 


beginning what happened at the door. 

THE WITNESS: At the door, after I answered the door, they 
identified themselves and told me that they were from the police depart- 
ment and could they come in. 

THE COURT: Did they do that? Is that just exactly what they 
said in the beginning? A. That is exactly. 

Q. What did you say? A. I said: "Sure, come inside." 

THE COURT: You didn't know then that your husband was in- 
volved? They didn't tell you that before they came in? 

THE WITNESS: No, they told me after they came inside of the 
door. 

THE COURT: After they got inside the door, they said they 
wanted to search? 

THE WITNESS: That is right. 

THE COURT: Now, why did you let them search? 

127 THE WITNESS: Well, they told me they were from the police 
department and they were afraid that they were going to have to search, 
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and I didn't object to it because if he had to search, or the two officers, 
I knew that they would search whether I objected to it or not. 
THE COURT: I see. 
* ak * 
RECROSS EXAMINATION 

BY MR. McLAUGHLIN: 

* * * * 

Q. Now, when the police recovered these shoes in your hus- 

128 band's bedroom, they told you that they thought they were 
property taken in another housebreaking; did they not? A. They didn’t 
explain to me where they thought the shoes came from. 

Q. Lappreciate that, but didn't they say they thought they were 
stolen property? A. They said they thought they were stolen property; 
that fitted the description of a pair of shoes that they had been looking 
for. 

Q. Now, did you say anything to the police officers at that time 
that you had seen these shoes on a prior occasion where your husband 
had worked? A. No. 

Q. You didn't say a word? A. I didnot. 

* ac a 

CLARENCE ROBERT DAY 
DIRECT EXAMINATION 


BY MR. DWYER: 
* * * * 


_Q. All right, where and when and by whom were you arrested? 
A. Iwas arrested at 4400 Texas Avenue, Southeast, by Officers Colby 
and Daniels, and the time I imagine was between 6:00 and 7:00 o'clock 


in the morning. 
ae * * * 
130 Q. All right, now, they arrested you and they brought you down 
to police headquarters; is that right? A. Yes. 
Q. What happened on the way down to police headquarters? 
What did they do to you? A. Well, when they arrested m , I asked 
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them--they approached me in the basement and identified themselves 
by showing me a badge that they were police officers. And they asked 
me my name and I told them my name was Clarence Day. And they 
said they wanted me down at the headquarters. 


Naturally there was nothing for me to do but go with them. I 


locked the door and got in the car and went on towards headquarters 
building. 

They asked me about some housebreakings and I told them I 

131 didn't know anything about it. And when we got to headquarters, 

I still maintained that I didn't know anything about it. 

And they charged me--they didn't charge me with anything. 
They put me down in the book on suspicion or open charge or something. 

And I sit there in front--I imagine he was a fellow that is in 
charge--sergeant or lieutenant or something--I sit there in front of 
him. And Officer Daniels and Officer Colby went off duty. I remained 
there until after the day shift come on, when I was turned over to an 
Officer Farrell. 

And he had taken me to general headquarters in the office 
there where Officer Hamm and Officer Sears started talking to me. 
They enacted the crime--in fact they told me-- 

Q. Speak louder and slower. A. They told me how the job 
was committed, or supposed to have been committed. They described 
the window and door, and told me I took the door off. And they told 
me they had a man coming down to identify me, and for me to tell them 
the same thing. Naturally, after they told me about the crime, I knew 
about it because they told me. 

Q. Why? A. Well, they told me that as soon as the thing was 
over, the sooner I could get out of there and go on back home. It was 

132 my intention to get back home as soon as possible. I said 

"Well, I admit to it and will go on back home." 

Q. All right, did you give them permission to go to your home ? 
A. No, sir, I did not. 

Q. Did you ever authorize them to go to your home? A. No. 
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Q. Would you have authorized them if you knew that they were 
going? A. No, they told me that they had been out there. 
Q. They told you that they had been there and that was the first 
you knew about it; is that correct? A. Yes, sir. 
Q. All right, where did you get those shoes that I just showed 
your wife? A. Well, those shoes came from 4400 Texas Avenue, 


Southeast. They were in the basement of that apartment building there 
among a lot of other old trash, clothes and other shoes. 

Q. What were you doing with them? A. Well, I had taken 
them home for my boy to wear because they weren't--they were too 
good to throw away. There wasn't actually no holes in them. I said, 
well, he could get some wear out of them. Itook them home. The 
rest of the stuff I put in the furnace. 

133 MR. DWYER: That is all. You may inquire. 
CROSS EXAMINATION 

BY MR. McLAUGHLIN: 

Q. DidI hear you say that when the police officers brought you 
down to headquarters that they brought a man into headquarters whose 
apartment had been broken into? A. After we had been there approxi- 
mately an hour and a half, yes, sir, they did. 

Q. And you say that you admitted breaking into that apartment 
house, or into that man's apartment, because you thought then you could 
go home? A. That is what he told me. 

Q. Is that what you are telling us now? A. That is what the 
officer told me, yes. 

Q. Did you believe the officer at that time? A. I did believe 
him, yes. 

Q. By admitting to this housebreaking that you would go home ? 
A. That is right. 

Q. Are you the same Clarence Robert Day who in 1930 was convic- 
ted of petty larceny? A. That is true. 

Q. And are you the same Clarence Robert Day who in 1933 was 


convicted of unauthorized use of an auto? A. That is right. 
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134 Q. And are you the same Clarence Robert Day who in 1935 was 
convicted of grand larceny? A. That is right. 

Q. And are you the same Clarence Robert Day who in 1941 was 
convicted of petty larceny? A. That is right. 

Q. And are you the same Clarence Robert Day who in 1945 was 
convicted of carrying a concealed weapon, a blackjack? A. No, sir, 
I was not. 

Q. 150 days? A. No, I have never been convicted of carrying 
no concealed weapon, sir. 

@. Are you the same Clarence Robert Day who in 1945 was 
convicted of two charges of housebreaking? A. That is right. 

Q. Are you the same Clarence Robert Day who in 1949 was 
convicted of housebreaking? A. That is right. 

Q. What? A. That is right. 

Q. Now, you say you didn't know the police officers were going 
to your house? A. No. 


135 Q. Didn't you ask the police officers on that morning to go to 


your house to get some clothes? A. That noon I did, yes. 

ok * * * 

Q. You did send the police to your home; did you not? A. To 
ask my wife to send me clothes, yes. I didn't tell them to go there to 
search. I told them to go and ask my wife. 

Q. Whom did you tell to go to your house to get the clothes ? 
A. This officer right here (indicating). 

Q. Officer Hamm? A. Officer Hamm. 

Q. And Officer Sears, too? A. That is right. 

Q. Did you tell them at that time they could look around your 
house if they wanted to? A. No, sir. 

136 Q. What? A. No, sir. 

Q. Well, now, on the morning of your arrest, were you 
arrested by Officer Daniels? A. And Colby. 

Q. And Officer Colby? A. Yes, sir. 

Q. And they took you in an auto, scout car, from the place 
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you were arrested to police headquarters? A. Yes, sir. 
Q. Now, at any time before you were brought to police head- 
quarters, did you ever ask them why they were arresting you? A. I 
asked them at the apartment before they took me out and put me in the 


car. 

Q. Why did they say they were arresting you? A. They said 
they had me. They wanted me for suspicion of housebreaking. 

Q. Did they tell you at that time that they had found your finger- 
prints in the house? A. At headquarters they mentioned it, yes. 

Q. Didn't they tell you that before you came to headquarters ? 

137 A. No, sir. 

Q. Didn't they also tell you that they had recovered a radio 
pawned in your name in Alexandria or in Virginia? A. No, sir. 

Q. Did they have any conversation like that with you at all at 
any time? A. That night when they came back on duty, they called me 
from the cell block around 12:30 or maybe 1:00 o'clock. 

Q. Who? A. Officer Colby and Officer Daniels. 

ae oe * * 

REDIRECT EXAMINATION 

BY MR. DWYER: 

Q. When did you go to court after you were arrested? A. Be- 
tween 10:30 and 11:00 o'clock, Monday. 

Q. What date? A. Monday, October 7th. 

Q. You were arrested on the 6th at 7:00 o'clock in the morning; 
is that right? A. Yes, sir. 

Q. And they did wake you up down in the cell block that night, I 
believe you testified? A. That is right. 

Q. And interrogated you some more? A. Yes, sir. 

139 Q. Do you deny you made any admission on the way from the 
place of arrest to headquarters? A. That is right, yes, I do. 

MR. DWYER: That is all, step down. 

(Witness withdrew from stand.) 
MR. DWYER: We rest, Your Honor. 
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* * 
CLARK WILLIAM HAMM 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

*x * * * 

Q. Well, now, you heard Mrs. Day testify; did you not ? 

A. That is right. 
Q. What? A. Yes, sir, I did. 
Q. Now, did you, or Officer Sears in your presence, ask 
140 Mrs. Day to search those premises? Did you use those words ? 
A. No, sir, she volunteered. She said-- 

Q. Just what did she say? A. She said if there is any stolen 
property in the house, she didn't want it inthe house. She said: "If 
there is anything in here, it would be in his room." She said: "I will 
show you where his room is." 

And she directed us to his room, and we didn't search any other 
part of the house. We went right to his room where she said--she said: 
"Now, if it is in here''--the way she talked--she lead us to the room, 
and she said: "If there is anything here, it would be in this room." 

We didn't go to any other room in the house, or any place else. 
We just took her word that if there was anything stolen, it would be in 
that room. And the shoes were taken from there. 

Q. So at no time did you, or Officer Sears that you recall, 
say: "I want to search the house"? A. No, sir. 

x * * * 

143 OPENING ARGUMENT ON BEHALF OF UNITED STATES 

MR. McLAUGHLIN: Your Honor, we argued this matter before 

Judge Tamm ona motion. And the Judge ruled at that time; that is, 


after taking it under consideration, he did hand down an opinion over- 


ruling the motion to suppress. 

Of course, we are going on the theory, Your Honor, that this 
search was with the consent of the wife. And, of course, in deciding 
whether or not it was with the consent of the wife--in saying that she 
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did consent, of course the question is whether or not she had the 
authority to consent. 

Now, if she did make-- 

THE COURT: In that old Dunbar Hotel case, that boy had less 
relation to the property than this man had. 

MR. McLAUGHLIN: I appreciate that but, as I say, it is 
whether or not this woman, the wife, even though she was the wife of 
this husband, whether or not she had control or possession of those 
premises sufficient to allow anyone in there, regardless of whose 
property they were looking for. 

Now, I say under the circumstances here--and the evidence 
shows that she practically has maintained those premises for the last 
two or two and a half years herself--that she would have authority to 
allow anyone in there. 

And, in arguing the case to Judge Tamm, Your Honor, I quoted 
the Stein case in 166 Fed 2d; and in that case, the facts of the case-- 

144 and they quote the Amos case, which is in 255 U.S. Appeals. 
Where in the Amos case, a liquor case--of course, in that particular 
case they say this: that the wife had no authority to allow the police 
officers to go in and search for whisky. But they say something in 
regard to whether or not there was some coercion or force used on the 
wife. 

And, by the way, the Stein case refers to the Amos case--and 
the Stein case was where the husband and wife lived together, and they 
owned these premises jointly, and the husband was dealing or fooling 
with narcotics. And it seems as though the husband and wife had a little 
difficulty, and the husband locked the wife out of the premises. And, 


as a result of that, the wife became angry and notified the Federal 


Bureau of Narcotics. 

And, with the Federal Bureau of Narcotics’ agents, she went 
to that house and allowed the agents to go in the house and search the 
premises. And they searched the premises, and I think in the attic 
they found narcotics. And they went to trial there and they said that it 
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was with her consent and that she had authority sufficient to allow them 
in there. 

THE COURT: Don't we have a case here in the District--I have 
forgotten the name of it but I seem to remember the circumstances-- 
don't we have a case where an officer went up there one time and 
showed his badge at the door and asked them if he might come in. 

And the woman said yes and they went in. And the Court of Appeals 
145 held that was an unlawful entry--unlawful search. 

It seems to me those are the exact facts-- 

MR. McLAUGHLIN: I know we have cases and I know there is-- 

THE COURT: You see, that is the point. 

MR. McLAUGHLIN: There is a Johnson case, I believe, in the 
United States Court of Appeals, where the police got information that 
this woman was using narcotics in her room. And they go to the door 
and they say: "We want to come in. We are police officers." 

And the case goes on to say this: Well, what could the woman 
do, because of the fact they were police officers. She would have to 
recognize their authority. 

THE COURT: I guess that is the case-- 

MR. McLAUGHLIN: But, as I say, the police officers here deny 
that they ever said anything about the search; that they asked the woman 
to search, even. They said that they knocked on the door and identified 
themselves, and the woman invited them in. 

And then when they explained to her about the difficulty that her 
husband was in, she saidthen: "If there is anything in this house, get it 
out because I don't want anything stolen." 

Officer, Hamm, who I just put on the stand, refuted the testi- 
mony of this lady, the fact that anything was said by the police officers 

146 about a search. 

THE COURT: I think she undoubtedly was perfectly willing to 

have them look into it, or look for it. 


Now, did the officers say that they did--say she volunteered 


when they said they were there to look or search--she volunteered to 
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say if there is something, she wanted it gotten out ? 

MR. McLAUGHLIN: I appreciate, Your Honor--I appreciate 
our Court of Appeals-- 

THE COURT: You have another little problem there. Your 
possession of those shoes was right remote from August 6th. It was 
October. That isn't like they are recent, the next day--and some kind 
of explanation. 

The strongest thing in that whole case, in that case, that hooks 
him is this confession at 11:00 o'clock. That is the strongest thing. 
Now, that would go out, I suppose, if the search went out. 

MR. McLAUGHLIN: I say this, Your Honor. I argued, and 
my friend, and Your Honor argued back about the Mallory case--I don't 
think the Mallory case has application here. 

THE COURT: I don't need to bother about the Mallory case on 
this other proposition. 

The point I am getting at is it isn't the Mallory case, if it be 
the fact that I have to quash the search, suppress it. Even the fact 
that they had property--that is, to him--at 11:00 o'clock and said, 


"Now here they are"--and then he made the confession, I think all of 


147 them would say that would rule your confession out. 

I believe you would--not Mallory--but because you can't use 
anything you have got in anyway--anything you got illegally in anyway. 
That is what I am talking about. 

The Mallory case doesn't apply here, in my judgment. The 
Mitchell case applies here. 

Well, I will hear from Mr. Dwyer. 

Do you have anything else ? 

MR. McLAUGHLIN: No. 

THE COURT: Do you want to say anything about the first two 
counts ? 

MR. DWYER: Is Your Honor going to rule the third and fourth-- 

THE COURT: I will think it over while you are arguing on one 
and two. 
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ARGUMENT ON BEHALF OF DEFENDANT 

MR. DWYER: Might I say this about the third and fourth, while 
Your Honor is considering them. I think that the Jeffers case by our 
Court of Appeals disposes of Mr. McLaughlin's argument. The Court 
of Appeals in the Jeffers case specifically mentions the case that 
Mr. McLaughlin raised. 

As Your Honor recalls, the Jefferson case was in the Hota 


148 Washington. Police officers walked into the room with the hotel 


manager. 

THE COURT: Dunbar. There was no one in the room at that 
time ? 

MR. DWYER: Nobody inthe room, no. 

THE COURT: I remember. 

MR. DWYER: Well, now, we rest, of course, this argument 
here on two points. Even the wife didn't consent. She merely bowed 
to the armed force of the law. The Judd case talked about--said it 
is stupid to believe anybody wouldn't do it. 

Secondly, we rely on this man's interest, paying the rent, which 
the wife admittedly said he did do--interest in the apartment, falling to 
the Jeffers case. 

In any event, on the first two counts, I get the impression from 
Your Honor's statement that counsel is arguing a lost cause. Your 
Honor has already indicated pretty clearly to counsel here he doesn't 
believe the Mallory case applies. 

And, with that in mind, I will not belabor the point, Your Honor, 
except I do believe I am required to raise it before Your Honor in that 
I think that the Mallory case very definitely enjoins police officers to 
do one thing--they mention it three or four times in the course of 
Mitchell. 

149 They say it shall be done this way. It wasn't done this way. 
Now, there is a material question of fact, I agree, as to whether or 
not this defendant made a confession on the way from the precinct to 
police headquarters. 


94 
Now, if Your Honor says that the Mallory case--if Your Honor 
please--that the Mallory case does not cover that period of time--and 


possibly it doesn't--I say to Your Honor then you are permitting 


semantics to contravene the very intent of that statute, because Your 
Honor is going to get this situation and I think Your Honor can recog- 
nize it: Any time a man is held a long period of time in contravention 
of the Mallory dicta, and a confession is obtained, all the police offi- 
cers will have to say then is: "Oh, he confessed on the way down to the 
police station.'' Now, Your Honor has nothing else but the testimony 
of the police officers to indicate that. 

You are going to get into the same situation as you got into 
before Mallory. You are going to be able--you are going to have these 
illegal situations develop, information being obtained, ami all the police 
officers having to say:, "Date it back a little bit and we will be free and 
clear." 

The protection of citizens is not going to be very much. AndI 
don't think the Supreme Court was saying that in Mallory. I think the 
Supreme Court definitely had in mind some protection for citizens. 

Now, I think the protection they had in mind was that a man 

150 should not be left to the tender mercies of the police department, 
regardless of what my friend may say about how untender it might not 
be. He shouldn't be left to their mercies and their sole control. Be- 
cause Your Honor can recognize the problem against anybody --if they 
didn't know Your Honor was a judge--any man arrested can be alleged 
to say anything. And if all you have got to do is come down here and 
say: "The man confessed to me"; then I say, Your Honor, that is flying 
in the face of the law the Supreme Court is trying to uphold. 

I say further, if Your Honor please, that the very facts of this 
case do not warrant such a conclusion on the part of Your Honor. As 
Your Honor well knows, there are generally written confessions ob- 
tained and submitted. There has been no written confession in this 
case whatsoever. 

Now, with respect to the case itself, I might as well complete 
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my argument on that, as I gather the impression Your Honor has a feel- 


ing about this thing--the fingerprints. The officer testified you could 


get up to seventy-five points of identification. In this case, the most 
he could get was fifteen. 

All right, now, Your Honor, obviously we have no way to rebut 
that one way or the other. Everybody can-have similarities. There has 
been no indication in the testimony here before Your Honor as to how 
many similarities don't make identification sure and how many do make 
it sure. This officer feels in this case fifteen is enough. 

151 I say Your Honor has to have more. Your Honor has to do more 
than merely adopt a conclusion of a police officer. 

I say further with respect to those fingerprints that this officer 
testified quite candidly--and I have no reason to believe that this officer 
was in bad faith--but he admitted quite honestly that he was given a set 
of prints and told to try and match them up with some more prints 
they took from the scene of the crime. 

I submit to Your Honor, as a reasonable man and as a trier 
of the facts in this case, that even though you do not intend a wrong 
result, you automatically and psychologically will look for more and 
more points of similarity between something you are supposed to make 
compare favorably with something else. And I say that had to be in 
the officer's mind though his own testimony here on the stand. 

Now, with respect to the confession on the first two counts, at 
a later date, I believe that Mallory strictly applies. There was no rea- 
son for that delay, by the police officer's own testimony. The confes- 
sion Iam addressing myself to now is the one he is alleged to have 
made, one he admits he made, to the complaining witness Michas at 
police headquarters. At that time, as the Court of Appeals and Supreme 
Court said, any possible protection by a committing magistrate would 
be ridiculous, because he had already been held beyond that illegal 
period as indicated by the Supreme Court. He had been taken to police 

152 headquarters. He had been clarged. And, as the Court of 
Appeals and the Supreme Court has said many times, he should have 
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been brought to a committing magistrate. 

Now, by the testimony of the police officers themselves, he 
could have been taken downstairs to the cell block, if there was a 
committing magistrate there at the time at the hearing, but he wasn't. 
He was taken to the general assignment squad and obviously for only 
one purpose. We would be blinding ourselves to reality if we fell for 
anything else. It was ‘for the purpose of making a confession. 

I think that further bears, Your Honor, on this alleged confes- 
sion he is supposed to have made on the way down to the police head- 
quarters. If he did in fact make this confession to the officers, why 
in all honesty would they want him to make another confession to the 
complaining witness. 

I say, Your Honor, the complaining witness' own testimony is 
dispositive of that. He says that he was called down for one purpose 
alone--that is all he did. He walked into the office. He heard a con- 
fession. He turned around and walked out. He heard no other testimony. 
He had no other conversation. I think that is suspicious in itself. And 
Your Honor, under all the rules, is bound to resolve any suspicion or 
any reasonable inferences in the favor of the defendant. 

The later parading around to various crimes, if Your Honor 
please--I know Your Honor has indicated that--but I will just say I have 

153 to quote the Mallory case again--I think that is strictly within 
the injunction laid down by the Mallory case. 

I would ask Your Honor to sustain my motion to suppress the 
evidence in counts three and four, and then direct a verdict of not guilty 
in those counts because of lack of evidence. 

And on counts one and two of the indictment, I would ask for a 
finding of not guilty by Your Honor in view of all the evidence in the 


case. 


THE COURT: Do you want to say anything? 

MR. McLAUGHLIN: No, I have nothing to say. 

THE COURT: Well, gentlemen, I haven't the slightest doubt 
about the guilt of the defendant on the first two counts. I would find, as 
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a matter of fact, that he did confess on the way to the station, as the 
police testified. And also the recent possession of stolen property was 
pretty well made out by the pawnbroker. 

And then the fingerprints are very convincing to me, to my 
mind. The officer said--I don't know whether you heard him or not. 

I asked him expressly whether twelve would be enough to make positive 
identification, and he said yes. 

Now, I therefore find him guilty on counts one and two. 

As to the third and fourth counts, I have a considerable amount 
of doubt as to the admissibility of the confession at 11:00 o'clock, be- 
cause I am afraid under the decisions and the atmosphere, as estab- 
lished by the Court of Appeals' decisions, that they wouldn't uphold 

154 that search--I mean the visit to the premises. If that breaks 
down, why the whole confession breaks down. 

I can conceive that the police officers did exactly what they said, 
and I think the evidence supports it, that they went over there to the 
place, rang the bell, and she admitted them right away. She is a 
government employee and she admitted them. 

But Iam positive the Court of Appeals would say that the very 
minute they announced themselves as officers, any search of that 
premises, or any going into it even by the consent would be illegal-- 
going that far. And I have got to obey them. 

On that basis I will find him not guilty on counts three and four. 

I guess that disposes of it. 

(Thereupon, at 3:35 p.m., the instant trial was closed.) 


[ Filed March 10, 1958] 
JUDGMENT AND COMMITMENT 
On this 7th day of March, 1958 came the attorney for the gov- 
ernment and the defendant appeared in person and by counsel, John J. 
Dwyer, Esq. 
It Is Adjudged that the defendant has been convicted upon his 
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plea of not guilty and a finding of guilty of the offense of HOUSEBREAK- 
ING AND GRAND LARCENY as charged in counts one and two and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. 

It Is Adjudged that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for im- 
prisonment for a period of Two (2) years to Eight (8) years. 

It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Bolitha J. Laws 
United States District Judge 


| Filed March 28, 1958] 


Motion for Vacating Sentence 
and Grant New trial 


Comes now the defendant herein, not represented by counsel, Asking 
the court to Vacate and set aside sentence as imposed by Judge Burnita 
J. Laws, of the United States District Court. 
Appellant believes Judge Laws erred in not hearing testimony relative 
to appellants illegal detention. 

Comes now appellants grounds for relief of conviction. 
(1) Appellant was arrested between 6:30 and 7:30 A.M. Oct. 6, 1957. 
taken to Police headquarters, Booked open, Questioned 10 hours about 
a series of offences, At no time was Appllant allowed counsel, no 
attempt was made to arraigne appellant 

Appellant was arrested without a warrant, and probable cause 
was not accertained until appellant had suffered 27 1/2 hours of 
Police treatment. 
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In direct violation of Rules 5(a) Rules 4 (b)(c) of the United 
States Federal Rules of Criminal Proceedure, appellant feels the court 
will grant his motion as regested. 

Appellant cites several simular cases for referance. 

McNabb vs United States, 318 U.S. 332, 343-344. Upshaw vs 
United States, 335 U.S. 410, 69 S. Ct. 170 93 Led. 100. U.S. vs 
Carignan, 342 U.S. 36, 72S. Ct. 97, 96 Led. 48 

Garner vs U.S. 84 App. D.C. 361, 174 F.2d. 499. Fyler v. 
U.S. 90 app. D.C. 2, 7, 193 F. 2d. 24, 29. Peirce v. U.S. 91 App. 
D.C. 19, 22, 197 F. 2d. 189, 193. Allenv. U.S. 91 App. D.C. 197, 
202, 202 F.2d, 329, 334. to further subtantuate his case appellant 
cites the Federal Statuatory Provision, C. E. G20 Stat. 327, 341; 48 
Stat. 1008, Also Stat. 28, Stat. 416). 

I, the above named appellant, hereby swear that all statements 
made in this Motion are true. 

/s/ Clarence R. Day 


| Jurat] 


| Filed April 15, 1958] 
April 15, 1958 

Testimony at trial was defendant confessed guilt after arrest 
while on way to police station. 

Motion denied. 


/s/ Bolitha J. Laws, 
Cade 


BRIEF FOR APPELLEE 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15208 


CuarRENCE R. Day, APPELLANT 


v. 


Unirep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


OLIVER GASCH, 
United States Attorney, 
CARL W. BELCHER, 
MAURICE R. DUNIE, 
Assistant United States Attorneys. 


No. 15208 
QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

' 1. Where police officers found fingerprints at the scene of the 
crime, which fingerprints matched those of appellant on file 
from previous crimes he had committed, and where police re- 
covered one of the stolen items—a radio—from a pawn shop 
where it had been pawned under the name of “C. R. Day,” 
appellant’s name being Clarence R. Day, was there not suffi- 
cient probable cause to arrest appellant for housebreaking and 
jarceny? 

2. Where appellant orally confessed to the housebreaking 
and larceny while being transported to police headquarters 
within ten minutes after his arrest, was not the confession 
properly admitted into evidence? 

3. Where appellant was tried on two counts of housebreak- 
ing and two counts of larceny and was acquitted of one house- 
breaking and larceny because some of the evidence was de- 
clared to be unlawfully seized, was not appellant’s conviction 
on the remaining housebreaking and larceny counts proper 
when no illegally seized evidence was used against him? 
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DISTRIOT OF COLUMBIA 
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COUNTERSTATEMENT OF THE CASE 


On November 18, 1957, there was filed in the District Court 
a six-count indictment naming Clarence R. Day as defendant. 
Counts One, Three and Five charged violation of Title 22, 
Section 1801, District of Columbia Code (housebreaking); 
Counts Two and Four charged violation of Title 22, Section 
2201, District of Columbia Code (grand larceny), and Count 
Six charged violation of Title 22, Section 2202, District of 
Columbia Code (petit larceny). (Indictment). He pleaded 
not guilty on November 22, 1957 (Plea of Defendant). On 
December 24, 1957, the defendant filed a motion to suppress 
evidence (Motion For Suppression of Evidence). Testimony 
was taken and the motion argued January 3, 1958 (Tran- 
script of Proceedings on Motion to Suppress Evidence). On 
January 6, 1958, the motion was denied (Memorandum 
Opinion). The defendant duly waived his right toa jury trial 
on January 21, 1958, and was tried by the Court, Laws, Ch. 
J. (Waiver of Trial by Jury). Counts Five and Six were 

(1) 
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dismissed on motion of the Government prior to trial (Tr. 9). 
Defendant was acquitted on Counts Three and Four (Tr. 154). 
He was found guilty of Counts One and Two (Tr. 153). By 
judgment and commitment of March 10, 1958, the defendant 
was sentenced to'a term of imprisonment of two to eight years 
(Judgment and Commitment). _ 

On March 28, 1958, the defendant pro se filed a “Motion for 
Vacating Sentence and Grant New Trial” which was denied 
April 15, 1958, by the District Court. The defendant was 
notified by letter of April 21, 1958. Six months thereafter, 
on October 16, 1958, defendant -pro-se filed in this Court a 
petition which he indicated as a “ ‘Direct Appeal’ for ‘Judg- 
ment from Conviction.’”* This Court appointed counsel? 
and by order of May 11, 1959, allowed defendant to proceed 
on. appeal in forma pauperis. 


The Trial 


George N. Michas left his apartment at 1758 P Street, 
Northwest, Washington, D.C., at 11:30 am., August 16, 1957. 
It was in “perfect condition” at that time (Tr. 10). He re- 


turned home at 2:45 p.m. the same day and discovered. the 
door to one of the rooms in the apartment had been forced 
open and certain property was missing (Tr. 11). This in- 
cluded a German-made camera valued at more than $200, a 
record player valued: at $65, a portable radio valued at $35, 
a Hallicrafter radio for which Michas had paid $65 and a wrist- 
watch valued at $75 (Tr. 12). An RCA-make radio was 
identified by Michas as having been taken from his apart- 
ment and was marked Government’s Exhibit No. One for 
Identification (Tr. 13). A box bearing the serial number of 
the stolen radio (Tr. 14, 44) was recovered in the apartment 
by the police when they investigated the crime (Tr. 44), it 
having been left there by the criminal. 


*See: Misc. No. 1128. 

?This Court originally appointed appellant’s trial counsel, John J. 
Dwyer, Esq., to represent him on appeal (Order of December 2, 1958, Misc. 
No. 1126). After filing a memorandum in support of appellant’s pro se 
petition, Mr. Dwyer was permitted to withdraw from the case and present 
counsel was appointed to represent appellant (Order of January 20, 1959, 
Misc. No. 1128). 
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The police. responded to Michas’ report of the housebreak- 
ing the same day (Tr. 15) and thereupon processed the apart- 
ment for fingerprints (Tr. 86-87). The fingerprints were lifted 
by Alpheous. B. Masters, Metropolitan Police Department 
fingerprint expert (Tr. 83-84). A fingerprint lifted from the 
. Window trim in the bathroom (Tr. 89) subsequently was 
checked against fingerprints of appellant which were in the 
Metropolitan Police Department's files (Tr. 91). This finger- 
print, Government’s Exhibit No. Three for Identification, was 
identical with appellant’s fingerprints in the files (Tr. 92). 

The National Pawn Brokers, 1306 Lee Highway, Arlington, 
Virginia, made a loan on the stolen RCA radio on August 17, 
1957 (Tr. 36). It had been pawned together with a record 
player for $14 (Tr. 38), by a “C. R. Day” (Tr. 37). 

Detective Lennie M. Daniels of the Metropolitan Police 
Department testified he recovered the radio from National 
Pawn Brokers in the latter part of September, 1957 (Tr. 45), 
after identifying it by serial number. 

Meanwhile, on September 4, 1957, Samuel S. Shepherd left 
his apartment at 2504 41st Street, Northwest, Washington, 
DC., at 8 am. Later that afternoon an inspection of the 
apartment by Shepherd and his wife revealed a $20 bill miss- 
ing from the bedroom dresser, a diamond ring valued at $125 
missing from the vanity, a diamond watch valued at $125 was 
Inissing (Tr. 30), as was pair of men’s two-tone brown leather 
shoes (Tr. 31), valued at $8.95 (Tr. 32). An examination of 
the front door, which was locked when Shepherd left the apart- 
ment that morning (Tr. 28), disclosed “that the area around 
the lock had been splintered quite badly as if some sharp 
instrument had been forced in there to force the door open 
(Tr. 31).” Shepherd identified the shoes by a defect and they 
were marked Government’s Exhibit No. Two for Identification 
(Tr. 32-33). 

Several days before appellant was arrested the identification 
of his fingerprints with those found in Michas’ apartment had 
been made (Tr. 50, 92). Detectives Daniels and Thomas 
Colby arrested appellant between 6 and 7 a.m. on October 
6, 1957 (Tr. 46, 77) at 4400 Texas Avenue, Southeast, an 
apartment house where appellant was employed as janitor 
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{Tr. 46). En route to police headquarters, appellant ad- 
mitted breaking into Michas’ apartment, using a piece of 
metal he had found on the street to force his way into the 
premises (Tr. 46-47, 79-80). . The trip from appellant’s place 
of arrest to police headquarters consumed “about 10 minutes” 
(Tr. 52). 

At approximately 9 a.m. on the day of arrest appellant was 
confronted by Michas at police headquarters (Tr. 14-15, 20) 
and “told [him] in person how he opened the apartment, how 
he got in the apartment, and how he took those things from 
the apartment” (Tr. 15). Michas did not know appellant, 
had never seen him before, had never given him permission to 
enter the apartment and had never given him permission to 
take property from the apartment (Tr. 14). 

A comparison of fingerprints taken from appellant after his 
arrest on October 6, 1957, with those found in Michas’ apart- 
ment again proved identical (Tr. 92). Masters took ten 
fingerprints from the door, window and a glass jar (Tr. 93) 
and three of the ten were identical to those of appellant. All 
three came from the window trim in the bathroom (Tr. 94). 
A card bearing fingerprints of appellant made October 6, 1957, 
was marked Government’s Exhibit No. Four for Identification 
(Tr. 102) and appellant stipulated an Officer Sullivan took 
those prints from appellant the day he was arrested (Tr. 
103-104). 

After appellant’s arrest, Detective Marvin J. Sears talked to 
him from 9:15 until 9:45 or 10 a.m. (Tr. 66). Then Sears and 
Detective Clark W. Hamm went to appellant’s home about 
10:30 a.m. (Tr. 64, 113). They identified themselves to ap- 
pellant’s wife and told her appellant was in custody, charged 
with housebreaking. They asked whether she had an objec- 
tion to their searching the house and she replied, “ ‘None what- 
soever’” (Tr. 64). Mrs. Day led the officers to appellant’s 
bedroom on the second floor where the brown shoes identified 
by Shepherd were recovered from a closet (Tr. 65, 125). ‘The 
officers said appellant gave them permission to go to his home 
(Tr. 68), although he denied this (Tr. 132)> Appellant’s wife, 

* Sears and Hamm returned to appellant's home to obtain clothes for him. 
This was at appellant’s request (Tr. 114, 135). 
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Inez:Mills Day, testified she gave police consent to search her 
home (Tr. 120) because she knew: they:would search’ whether 
or not she objected to it: (Tr.-127):: “Mrs."Day said she had 
seen the same pair of brown shoes on September 4,-1957, in the 
building. where appellant worked: (‘Fr:'120): She did not tell 


this to the police officers (Tr. 128). 
. When Sears and.Hamm returned to police headquarters, ap-. 
pellant admitted’ other-housebreakings (Tr..72). He later 
pointed out to. police. various places. where he- said he com- 
mitted these.crimes (Tr. 72, 114-115). Appellant did not ad- 
mit any connection with the Shepherd case until Sears returned 
to police headquarters with. the recovered shoes at 11 or 11:15 
am. (Tr. 74). 
Appellant told the’ arresting officers he did not know any- 
thing about the housebreakings (Tr. 130-131). He said that 
at headquarters police told him “how the job was committed, 
or supposed to have been committed” (Tr. 131). ‘Appellant 
testified the police “told me that as soon as the thing was over, 
the sooner I could get out of there and go on back home. It 
was my intention to get back home as soon as possible. J 
said: “Well, I admit to it and will go on back home” (Tr. 131- 
132). 
Appellant admitted to having been convicted of petit lar- 
ceny in 1930 (Tr. 133), unauthorized use of an automobile in 
1933, grand larceny in 1935, petit larceny in 1941, two charges 
of housebreaking in 1945 and housebreaking in 1949 (Tr. 134). 
. He said he asked police to go.to his home to obtain clothes 
for him but did not tell them to search the house. He denied 
the officers told him at the time of his arrest that they had 
found his fingerprints at the scene of a housebreaking (Tr. 
135-136) or that they had recovered a radio pawned in his 
name (Tr. 136). ie | 
Appellant’s motion for a judgment of acquittal at the close 
of the Government's case was denied (Tr. 110). At the con- 
clusion of final arguments, the Trial Court said (Tr. 158): | 
Well, gentlemen, I haven’t the slightest doubt about 
the guilt of the.defendant on the first two counts. T 
would find, as a matter of fact, that he did confess on 
the way to the station, as the police testified. And also 
548566—60——2 | 
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“ipa mnadeeutbythepawnbroker.: 22-sc20 (002 90) aco 
ve! crc ad then $he' fingerprints ane wery: ronvineing to: my 
Seatireteg qrimd. i ae - wires pane pps eeere - . we ey 


two. CSE Ors TOs eS Oe BES 
‘The“Trial Court’ then found the search -oF appeltant’s home to 
bedllegal. ‘The Court-sead that #f the-search ‘was invalid then 
appellant’s-11°a.m.- confession of the housebreaking and Jar 
ceny st the Shepherd apartment (Counts ‘Three and. ‘Four) 
‘aiso. was invalid. ‘The Trial Court thereupon acquitted ap- 
pellant of Counts Three ‘and Four (Tr. 154). ie 

_ STATUTES INVOLVED 

Title 22, District of Columbia Code, Section 1801 provides: 

Definition and penalty. ee a ae 

Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell- 
ing, bank, store, warehouse, shop, stable, or other build- 
ing, or any apartment or room, whether at the time 
occupied or not, or any steamboat, canal boat, vessel, ar 
other watercraft, or railroad car, or any yard where any 
lumber, coal, or other goods or chattels are deposited 
and kept for the purpose of trade, with intent to break 
and carry away any part thereof or any fixture or other 
thing attached to or connected with the same, or to com- 
mit any criminal offense, shall be imprisoned for not 
more than fifteen years. : 

Title 22, District of Columbia Code, Section 2201, Supp. VIII 
" “provides: x 

Grand larceny. 

Whoever shall feloniously take and carry away any- 
thing of value of the amount or value of $100 or up- 
ward, including things savoring of the realty shall suffer 
imprisonment for not less than one nor more than ten 
years. 

SUMMARY OF ARGUMENT 
When the police arrested appellant they knew his finger- 
prints had been found at the scene of the ‘housebreaking and 
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that’ one’ of the ‘stolen’ items radiohead’ beer: éctovered 
from-a: Virginia pawn shop ‘alter beitig positively sdéntified by 
veriat number:’“The radio ‘had teen ‘pawned under the nante 
of “C. R. Day,” appellant’s name being Clarence BR: Day.: dn 
‘view of ‘these facts, ‘there: canbe ine doubt ‘he poliee dad 
probable cause'to arrest-appellant. 

Faced with thisabundance of Seistonce enveleee peoteaed 
to the housebreaking and larceny within ten. minutes. after 
his -arest. The confession, made in the police -car-while en- 
route to pelice headquarters, was voluntary and clearly ad- 
misaible | under Rule 5(a). of the: Federal Rules of Criminal 
Procedure and the decisions interpreting that Rule. Whether 
there was an illegal detention after appellant’s confession i is 
immaterial. 

No illegally seized evidence was ae against appellant dur- 
ing presentation of the Government’s case on the charges of 
which he was convicted. Although there was introduced evi- 
denee which resulted from a search and seizure subsequently 
held to beinvalid, this evidence went to proving another house- 
breaking and larceny of which appellant was accused and of 
which he was acquitted. Since appellant was tried by the 


Court after having waived .2 jury trial, he was in .no wel 
prejudiced by the unlawful search and seizure. 


ARGUMENT 
I. The arrest was based on prohable cause 


| 

Appellant’s argument that his arrest was without probable 
eause is clearly without merit. Indeed, it is difficult to con- 
ceive of a situation in which the quantum of information lead- 
‘ing police officers to believe appellant had eommitted ‘the of- 
fenses could be greater than in the instant case. Consider the 
facts possessed by the police when appellant was arrested: 

1. The apartment of George N. Michas had been forcibly en- 
tered and -certain property, including an .RCA radio, bearing 
a Anown serial number, had been stolen on August 16, 1957. 

2. Appellant’s fingerprints were found.in Michas’ apartment, 
‘on the trim of a bathroom window. 

3. Michas had never given eppelient permission to enter the 
apartment. 
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-4..-TheRCA radio was recovered from a. Virginia pawn shop, 
sss it-had been: pawned_under.the name of “C..R: Day”-on 
August-17,-1957,:the. day-after the. housebreaking, and appel- 
Jant’sname is Clarence R. Day: 

~25. The-radio was positively identified by- ite secinieaber 

The Supreme Court set forth the nature and requirements of 
probable .cause in: sherri A States, 338- US. Ee 
175-176 (1949) = 


In dealing with peibeBle cause, however, a 
name implies, we deal with probabilities. These are not 

. technical; they are factual and practical considerations 
of everyday life on which reasonable and prudent men, 
not legal technicians, act. The standard of proof is 
accordingly correlative to what must be proved. 

“The substance of all the definitions” of probable 
cause “is a reasonable ground for belief of guilt.” Mc- 
Carthy v. De Armit, 99 Pa. St. 63, 69, quoted with ap- 
proval in the Carroll opinion, 267 US. at 161. And this 
“means less than evidence which would justify condem- 
nation” or conviction, as Marshall, C. J., said for the 
Court more than a century ago in Locke v. United 

' States, 7 Cranch 339, 348. Since Marshall’s time, at 
any rate, it has come to mean more than bare suspicion; 
Probable cause exists where “the facts and circumstances 
within their (the officers’) knowledge and of which they 
had reasonably trustworthy information (are) sufficient 

' in themselves to warrant a man of reasonable caution in 
the belief that “an abuse has been or is being com- 
mitted.” Carroll v. United States, 267 U.S. 132, 162. 


In Bell v. United States, 102 U.S. App. D.C. 383, 388, 254 F. 
‘2d 82 (1958), this Court said: 

The sum total of the reams that have been written on 

the subject is that a peace officer may arrest without a 

warrant when he has reasonable grounds in light of the 

circumstances of the moment, .as viewed through his 

eyes for belief that a felony has been committed and 

__ that the person before him committed it. 
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Certainly, in view of the facts posseened by the arresting off 
cers and Jaw defining probable cause, there can be no doubt 
appellant’s arrest was legal* ~~ 

However, appellant argues the police arrested him without'a 
warrant when there was sufficient time to obtein a warrant 
(Arg. I, Br. 9-10). The Supreme Court held in Meallory v. 
United States, 354 U.S. 449 (1957) that a felony arrest is legal 
so long as there is probable cause to believe the aceused eom- 
mitted the erime.* Appellant’s further contention the convic- 
tion cannot stand because of the allegedly illegal arrest has no 
legal substance. 

Assuming, arguendo, the arrest was illegal, it is a well-settled 
and long-established rule that a court will not inquire into the 
manner in which an accused is brought before it. Sheehan v. 
Huff, 73 US. App. D.C. 391, 141 F. 2d 361 (1944); Green v. 
United States, 88 U.S. App. D.C. 249, 188 F. 2d 48 (1952). 
Nor may appellant complain that the confession he made to 
police is invalid because the arrest was illegal. Smithv. United 
States, 103 U.S. App. D.C. 48, 254 F. 2d 751 (1958) ; Gibson 
v. United States, 80 U.S. App. D.C. 81, 149 F. 2d 381 (1945) ; 


United States v. Walker, 197 F. 2d 287 (2d Cir. 1952), cert, 
denied, 344 U.S. 877. 


If. Threshold confessions are admissible * 


Appellant orally confessed to breaking into the Michas 
apartment within minutes after his arrest at the apartment 


* As far as the fingerprints are concerned, appellant contends the “weak 
ness and possible fabrication of this obvious attempt to satisfy probable 
cause is drawn in clear focus” because the fingerprints used to connect ap- 
pellant to the crime were not used as evidence at trial; the new fingerprints 
taken after appellant’s arrest being used for this purpose. After testifying 
he had been asked to compare appellant’s fingerprints with those taken 
from Michas’ apartment, the witness Masters said: “I would lke to say, 
first, that when I sit down to making a comparison, my ‘thought in mind is 
not that this is the person’s prints that I am attempting to match. My 
thought in mind is that this is not the person’s prints and I have to prove 
to myself that this is the person’s prints” (Tr..95). Certainly the situation 
in the instant case is not analogous to that in Bynum v. United States, 104 
U.S. App. D.C. 368, 262 F. 2d 465 (1958) in which fingerprints taken after 
an arrest made without probable cause were used to convict the accused. 

* Appellant cites Bell v. United States, supra, but this decision merely 
quotes Mallory holding a felony arrest to be legal when there is probable 
cause. 
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building in which he was employed.as janitor...;\ The trip;in the 
police car from the place-of .appellant’s. arrest, to, police head- 
quarters lasted approximately ten minutes (Tr.-52). During 
trial Detective Daniels testified in response to the prosecutor's 
questions as follows (Tr. 46-47): 

-Q. ‘And at the time,you erested;hint at theapartmenthoure, 
did you have any conversation or talk with him at that time? 
. A, Idid. 

Q. In reference to the housebreaking at Mr. Michas’ apart- 
ment? 

A. I did. 

Q. All right, what. conversation did you have with him at 
the time of his arrest in the apartment house? 

_ A. He asked me what we had him for. I said: “Well, you 
remember the apartment house that you went in at 1758 P 
Street, Northwest, where you jimmied the front door.” I 
said: “You also went through a rear window, come from the 
bathroom, come around in the bedroom, and took the door off 
the hinges, and took several radios and pawned them in Arling- 
ton, Virginia, under the name of C. R. Day.” He said: “I 
di ” 

’ Q. Was that conversation with the defendant at the time 
you placed him under arrest at the apartment house? 

A. It was on the way downtown. 

Q. On the way down to the precinct? 

A. That is right. 

Q. Did you have any further conversation with him on the 
way to the precinct downtown to headquarters? 

A. I did. 

Q. Other than what you have related to in reference to this 
particular housebreaking? 

A. He stated that he had been up in that area that morning 
looking for a job. He stated there was some place on 20th 
Street, around Dupont Circle, where some construction work 
was going on. And he said he was unable to get the job, or 
something, and he was walking back through P Street and he 
‘came in front of a store, which is next door to this apartment. 

He found a piece of metal on the street. He picked it up. 
He said it was about a quarter of an inch thick. Then he 
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decided to break in this. house with that metal and he. said 
‘that is what he used. ato! ee 
He said it was easy to get into. The door was easy to open. 
~Q, Was that the apartment of Mr. Michas he was talking 
-about? eh ; 


A. That is right. 

The testimony of Daniels was corroborated by Detective Ser- 
geant Colby, who was with Daniels when ‘appellant was ar- 
rested and was present in the police car when appellant con- 
fessed to breaking into the Michas apartment and stealing 
property (Tr. 80.) 

Following appellant’s arrest between 6 and 7 a.m. October 6, 
1957, he was taken to police headquarters. At approximately 
9 a.m. after appellant had orally confessed to Daniels and 
Colby, the complainant Michas came to police headquarters 
(Tr. 19). Appellant then repeated his confession to Michas, 
telling the complainant he used a piece of metal to enter the 
apartment (Tr. 21). 

Appellant testified he denied the housebreaking enroute ‘to 
police headquarters (Tr. 139). But he said at headquarters 
police “told me that as soon as the thing was over, the sooner 
I could get out of there and go on back home. It wasmy inten- 
tion to get back home as soon as possible. I said: ‘Well, I 
admit to it and will go on back home’” (Tr. 131-132). 

The arrest occurred on a Sunday morning and it is true 
appellant was not taken before # committing magistrate until 
the following day. He contends this was an illegal detention 
for the purpose of extracting admissions and therefore violated 
Rule 5(a) of the Federal Rules of Criminal Procedure as in- 
terpreted in Mallory v. United States, supra. The facts in 
the instant case destroy appellant’s point. He confessed to the 
Michas housebreaking within ten minutes after his arrest. 

In Mallory, the Supreme Court held that an arrested suspect 
may be “booked” and carried through normal police adminis- 
trative processes. Such a procedure does not violate Rule 5 
(a) and admissions made during this time may be used in evi- 
dence. “The delay must not be of a nature to give oppor- 
tunity for the extraction of a confession.” Id. at 455. | 

| 
| 
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This Court declared in Metoyer v. United States, 102 US. 
App. 62, 65, 250 F. 2d 30 (1957): 

If police sre compelled to arraign all potential sus- 

pects before questioning any of them we shall have used 

_ the artificial niceties and superficial technicalities con- 
cerning our liberties to reduce genuine and important 
rights to absurdity—and dangerous absurdity at that. 
Every citizen has a right to insist that the police make 
some pertinent and definitive inquiry. before he may be 
arraigned on a criminal charge, which even if it is later 
abandoned inflicts on him a serious stigma. (Court’s 
eraphasis, ) 

Unless we were to innovate a doctrine that no con- 
fession of any person, however promptly and volun- 
tarily made is to be admissible (a concept we emphati- 
cally reject) we see no basis for any challenge to the 
action of the District Court. 

Even the dissenting judge in Metoyer agreed the oral con- 
fession made by the defendant to Washington police an hour 
after his arrest in Maryland was admissible evidence. 

The Court took the same position in Porter v. United States, 
103 US. App. D.C. 385, 391, 258 F. 2d 685 (1958) cert. denied, 
360 U.S. 906 when it said: 


* * * The statement was given almost immediately. 
It was without pressure of any kind except the mere fact 
of detention. To say it was inadmissible would be to 
say no statement to police is admissible after arrest—a 
step the Supreme Court has not taken in the Rules and 
has declined to adopt in the McNabb, Mitchell and 
Carignan cases.® 
In Heideman v. United States, 104 US. App. D.C. 128, 259 
F. 2d 943 (1958), cert. denied, 359 U.S. 959 this Court held 
the police could ask questions of the accused so long as there is 
probable cause for his arrest. 


* McNabb v. United States, 318 U.S. 332 (1948) ; United States v. Mitchell, 
322 U.S. 65 (1944) ; United States v. Carignan, 342 U.S. 36 (1951). 
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Assuming, arguendo, there was an illegal detention of appel- 
lant subsequent to his confession énroute to police headquar- 
ters. The Supreme Court in United States v. Mitchell, 322 
US. 65 (1944), held that an illegal detention following prompt 
confession does not render the confession invalid. Upshaw v. 
United States, 335 U.S. 410, 413 (1948) states that “‘llegal de- 
tention did not render inadmissible his prior confessions.” | 

This Court, in Porter. v. United States, supra, after discussing 
the Mitchell and Upshaw decisions, held: 


Illegal detention under the Federal Rules occurs when 
there is “unnecessary delay” in the preliminary hearing 
preceding the statement. The statement is then inad- 
missible whether it is voluntary or involuntary in the 
common law or due process sense. Jd. at 388. (Em- 
phasis added). 


In Metoyer, supra, the Court asserted: “Detention after a con- 

fession plainly does not affect its admissibility.” 102 U.S. App. 

D.C. 65, Note 4. (Court’semphasis). 
Appellant states (Arg. ITI, Br. 13-14): | 


The law and policy pronounced by the Supreme Court 
and this Court, in Mallory and since, cannot be nulli- 
fied by the device employed in the instant case of timing 
the admissions so that they fall within Mitchell and lose 
the protection of Mallory. 


It is difficult to believe the police used a “device” in “timing 
the admissions.” The police had no way whatever of knowing 
appellant would confess immediately upon arrest. It was ar 

pellant’s timing, not that of the police, which makes his con- 
fession admissible even though there may have been an illegal 
detention after the damaging statements were made. The 
police were armed with knowledge of the fingerprint evidence 
and the recovered radio when they approached appellant. Had 
he not confessed so readily, but been subjected to a process of 
interrogation which elicited the admissions during a period of 
illegal detention, his argument would, of course, be meritorious. 
Mallory v. United States, supra. Such is not the case here. 
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~ Although appellant denied he confessed within minutes after. 
his arrest, the Court. below found as a fact that he did so.” 
His detention until he was taken before-a committing magis-. 
trate in no way rendered the threshold confession inadmis- 
sible* . eae 
“Moreover, there was no objection to the testimony of the 
police officers as to the admission made by appellant, Lawson 
vy. United States, 101 U.S. App. D.C. 332, 248 F. 2d 654 (1957), 
although appellant’s trial counsel observed in his opening state- 
ment that the confessions should not be admitted into evidence 
(Tr:9). y ms 


IIL. No illegally seized evidence was used to convict appellant 


~ Appellant’s argument that his conviction “was based upon 
evidence which was the fruit of a search and seizure ruled by 
the Court below to be illegal” (Arg. II. Br. 10) is not supported 
by the record. 
During the trial no evidence bearing on the crimes com- 
mitted at Michas’ apartment was introduced which flowed from 
an unlawful search or seizure. Appellant was convicted 


because: 

1. His fingerprints were found at the scene of the crime. 

2. The stolen radio was pawned under his name. 

3. He confessed to the crimes. 

A pair of shoes taken from appellant’s home were introduced 
in evidence to support the charges in Counts Three and Four. 
However, the Court below subsequently found this search and 
seizure to be unlawful® and acquitted appellant on Counts . 


t Appellant does not deny that he confessed. He claimed at trial he 
confessed because the police told him he could go home after confessing 
the crimes (Tr. 131-132). It taxes credulity to believe appellant, who 
admitted to five felony convictions and two misdemeanor convictions in a 
criminal record going back to 1980 (Tr. 188-184), felt he would be re- 
leased by admitting the commission of new crimes. 3 

*Some seven or eight hours after his arrest, appellant directed police 
to several other premises where he said he had committed housebreakings. 
Whether these admissions are valid is not in issue, inasmuch as appellant 
was convicted only of breaking into the Michas residence and stealing . 
property owned by Michas. 

*'The pretrial motion to suppress was denied by a different judge (Memo- 
randum opinion). The search was held illegal by the Trial Court at the 
conclusion of all the evidence (Tr. 153-154). 
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Three and Four, ie., housebreaking and larceny at the Shep- 
herd apartment. We submit that the trial judge with his vast 
experience could easily separate the issues on the various 
counts. 

Appellant contends there was no evidence of the value of the 
radio admitted into evidence. He also claims he was charged 
in Count Two with the theft of property including a watch, 
which if taken from his home during an illegal search should 
have been suppressed. 

There was testimony relating to the value of the radio oa 
the other property listed in Count Two (Tr. 12).° At no 
time during the trial was there any effort on behalf of the 
Government to introduce a watch into evidence. During 
cross-examination, however, Michas was questioned by defense 
counsel on the watch and testified the police had informed 
him the watch had been recovered from appellant’s home (Tr. 
22). The prosecutor never mentioned the watch. 

It is obvious that appellant received the greatest proter- 
tion due him by the Court’s decision to suppress the evidence 
recovered illegally at his home. However, he cannot now at- 
tempt to stretch the Fourth Amendment’s protective cloak 
to cover property not introduced in evidence and therefore 
not within the prohibition of the unlawful search. 

After a careful analysis of the admissable evidence, i.e., the 
fingerprints, the radio and the confession, the late Chief J udge 
Laws sitting without a jury and as the trier of the fact found 
appellant guilty. This judgment should not be disturbed. 


” Foster v. United States, 94 U.S. App. D.C. 88, 212 F. 2d 249 (1964) 
allays any doubt concerning whether the evidence supports a grand larceny 
conviction—a point which appears to be raised indirectly by appellant. In 
Foster this Court specifically rejected the contention that larceny could not 
be proved because no corporeal evidence was introduced. The Court held 
there was sufficient testimony thereon to establish the corpus delicti, and 
once this was accomplished the problem was for the jury—or judge, 2s 
in the instant case—to determine whether the accused committed the 
crime. 


16 
CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Otiver GascH, 
United States Attorney. 
Cart W. Bevcrer, 
Maovrice R. Don, 
Assistant United States Attorneys. 
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